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| welcome the publication of this report from ClientEarth, ‘A Guide to Understanding and Imple-
menting UNFCCC REDD+ Safeguards’. It will provide useful and timely guidance to UNFCCC nego-
tiators, national and local policy makers, local community and indigenous peoples’ representa-
tives, civil society, donors and REDD+ practitioners in general. This Guide will also bring clarity and
contribute to the design and effective implementation of country safeguards systems, moving the
REDD+ safeguards dialogue from a high-level international discussion to implementation actions
on the ground. It provides an excellent legal analysis of the substantive obligations contained in
the UNFCCC REDD+ Safeguards, and identifies potential implementation measures to ensure their
effective implementation.

As a leader in the UNFCCC negotiations of REDD+ and a REDD+ practitioner in the Philippines, |
cannot overstate the importance of the authors’ analysis, in particular, as we move forward to de-
fine global rules on REDD+ finance, non-carbon benefits, and monitoring and reporting of the
UNFCCC REDD+ Safeguards. Through this analysis, the authors offer an opportunity to ensure that
work on the ground in the implementation of REDD+ Safeguards promotes transparency and ac-
countability, and provide greater weight to considerations such as effective public participation,
respect for indigenous peoples’ rights, good governance, the conservation of biological diversity,
and environmental integrity.

As a champion of safeguards in the REDD+ negotiations, and a long time advocate for indigenous
peoples and local communities’ rights, | am truly happy to see the authors of this report demon-
strate that implementation of REDD+ country safeguard systems can and must live up to interna-
tionally accepted standards for human rights and environmental protection. By following this
framework, countries can minimize risks posed by REDD+ activities, and maximise potential for
realising REDD+ benefits—both carbon and non-carbon.

A robust analysis like the one presented in this report is essential for us to learn from and improve
upon with regards to our management of forests, and we can expect this work will help promote
positive outcomes beyond REDD+.

Tony La Vifia

Dean

Ateneo School of Government
Philippine Negotiator for REDD+
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Complaints and Grievance Mechanisms

In Part | and Il of this Guidance Document we refer to complaints and grievance mechanisms as
those that come into play at the national, sub-national or local level when there is a need to settle
disputes between actors. Such processes tend to come in the form of negotiation, mediation, arbi-
tration, or through use of judicial or administrative systems.

In Part Il of this Guidance Document we refer to complaints or grievance mechanisms as those
provided by international conventions. These refer to quasi-judicial processes for receiving and
facilitating resolution of queries and grievances from affected rights holders.

Compliance System

We understand a Country Safeguard System (CSS) requires an adequate and verifiable compliance
system, which can ensure the accountability and effectiveness of the CSS. The compliance com-
ponent of a CSS is comprised of effective and transparent monitoring and reporting systems; com-
plaints and grievance mechanisms; and non-compliance mechanisms.

Country Safeguard System (CSS)

We define a REDD+ country safeguard system (CSS) to be a system that allows a country to define
how safeguards are to be dealt with in a cohesive manner, and ensure all REDD+ actions and activ-
ities within a country are covered by safeguard policies that apply across the board, regardless of
the funding source or initiative.

The CSS will need to define substantively the safeguards that are to apply in the country; the
measures to support their effective implementation; and the compliance aspects of the system
that may allow for transparent monitoring and reporting, addressing grievances and addressing
any failure to implement the requirements set forth in the safeguards.

REDD+

An international climate mitigation strategy that aims to reduce emissions from deforestation and
forest degradation in tropical forest countries, support the role of conservation, sustainable man-
agement of forests and enhancement of forest carbon stocks.

REDD+ Activities

In this Guidance Document, the term REDD+ activities refers to those included in paragraph 70 of
decision 1/CP.16.

REDD+ Actions

We refer to REDD+ actions as the various national and or sub-national measures to achieve
REDD+. These include national strategies, capacity building programs, enacting laws and policies,
among others.
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REDD+ Countries

Since no international mechanism for REDD+ has been finalized, there is no official list of REDD+
countries. We use the term REDD+ countries to refer to countries that could be eligible, and/or are
working towards, participation in REDD+ under the UNFCCC, once it has been finalized.

Safeguard Implementation Measures

Safeguard implementation measures refer to those that seek to operationalize the UNFCCC REDD+
safeguards. Relevant measures include enacting a normative framework (policies, laws, and regu-
lations) that operationalize the safeguards; appropriate processes and procedures to support the
normative framework; and enhancing/creating institutions with a mandate to implement the
measures.

Non-compliance Mechanisms

Non-compliance mechanisms come into play when actors (individuals/institutions) do not comply
(fully or partially) with the laws, regulations, and policies that make up part of their country safe-
guard system (CSS). This is different from complaints and grievance mechanisms, as non-
compliance mechanisms are meant to address any failure to implement the requirements set
forth in the safeguards. Non-compliance mechanisms could be administrative or judicial in nature,
but should aim to provide a legal avenue for addressing issues of non-compliance.

Safeguards

There is no universally agreed upon definition of ‘safeguards’. However, ‘safeguards’ have been
traditionally used by financial institutions such as the World Bank as measures to prevent and
mitigate undue harm from investment or development activities.' In this case, safeguards are
most commonly associated with a ‘risk-based approach’, which involves pricing and prioritizing
risks according to a logic of economically efficient ‘risk management’.” A risk management process
aims to insure against the risk of a certain type of activity triggering an initiative’s safeguard ac-
countability mechanisms.?

In contrast, a ‘rights-based approach’ to safeguards prioritizes the protection of the individual
rights of those affected.*

This report uses the term ‘safeguard’ to refer to the UNFCCC REDD+ Safeguards.
Safeguard Information System (SIS)

Our understanding is that a SIS is a national system whereby REDD+ countries report to their do-
mestic stakeholders, the international community and donors on how they are meeting the re-
quirements embodied in the UNFCCC REDD+ Safeguards.

UNFCCC REDD+ Safeguards

In this Guidance Document, the term ‘UNFCCC REDD+ Safeguards’ refers to paragraph 2 of Ap-
pendix | to decision 1/CP.16 (the Cancun Agreement). Our view is that the wording of the UNFCCC
REDD+ Safeguards reflects obligations created by international instruments, many of which grant
substantive rights (including the rights of indigenous peoples and local communities). The UNFCCC
REDD+ Safeguards differ from ‘traditional’ safeguards as they are not linked to a financial institu-
tion, they do not include a set of safeguard implementation measures, and they do not focus on
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defining acceptable and inacceptable performance, but instead require activities to be undertaken
in accordance with a set of principles or criteria that define a minimum threshold and lead to so-
cial and environmental benefits. This would suggest the UNFCCC REDD+ Safeguards provide a
rights-based approach rather than a risk based one.

Considering that implementation of REDD+ activities ‘should be carried out in accordance with
the UNFCCC REDD+ safeguards’, which also ‘should be promoted and supported’ when imple-
menting REDD+ actions and activities, we conclude that any actor involved in the implementation
of REDD+ actions and activities is obligated to comply with and implement the UNFCCC REDD+
Safeguards, including national governments, bilateral donors, civil society, multilateral financial
institutions and the private sector.
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REDD+ is an international climate mitigation strategy that aims to reduce emissions from defores-
tation and forest degradation in tropical forest countries, support the role of conservation, sus-
tainable management of forests and enhancement of forest carbon stocks. REDD+ has the overall
objective of contributing to the reduction of global carbon emissions from deforestation by im-
proving forest governance at the country level, and by providing financial incentives for halting or
reversing forest lost.

In December 2010, the Sixteenth Conference of the Parties (COP 16) to the United Nations Con-
vention on Climate Change (UNFCCC) in Cancun agreed to a set of seven safeguards to support
REDD+ implementation (hereafter referred to as the UNFCCC REDD+ Safeguards). The UNFCCC
REDD+ Safeguards aim not only to mitigate the risk of adverse social and environmental impacts of
REDD+ activities, but also to actively promote benefits beyond carbon emission reductions, such
as increased land tenure security, enhancing biodiversity, improving forest governance and em-
powering relevant stakeholders by ensuring their full and effective participation. The UNFCCC
REDD+ Safeguards outline a global framework of social, environmental and governance principles
according to which REDD+ actions and activities must be implemented. By following this frame-
work, countries can minimize risks posed by REDD+ activities, and maximise potential for realising
REDD+ benefits—both carbon and non-carbon.

Actors designing, funding and implementing REDD+ actions and activities will need to find a way
to ensure the effective implementation, monitoring and reporting of the UNFCCC REDD+ Safe-
guards. One option is to design and implement a Country Safeguard System (CSS). A CSS offers an
opportunity to define how safeguards are to be dealt with in a cohesive manner, and ensure all
REDD+ actions and activities within a country are covered by safeguard policies that apply across
the board, regardless of the funding source or initiative. This will help maximize their effective-
ness, lead to reducing transactional costs, and avoid overlaps or duplication of activities. Further-
more, and most importantly, the development of a CSS could lead to considerable forest govern-
ance improvements, especially if it lives up to internationally accepted standards for human rights
and environmental protection.

In order to be able to construct a CSS that ensures that the UNFCCC REDD+ Safeguards are ad-
dressed and respected, countries need to develop an understanding of the content or elements
that make up the UNFCCC REDD+ Safeguards. At present there is a lack of substantive legal guid-
ance to assist countries in understanding and implementing the UNFCCC REDD+ Safeguards, or to
assist in the development of a CSS.

Guidance for Implementing UNFCCC REDD+ Safeguards and Development of a CSS
This Guide aims to assist in understanding and implementing the UNFCCC REDD+ Safeguards, and
contribute to the design and development of a CSS. In particular, the substantive guidance pro-
vided in this report contributes to the development of the three main components of a CSS:

(1) adoption of national safeguards;

(2) safeguard implementation measures; and

(3) compliance measures.

13



To be able to adopt safeguards at the national level that are consistent with the UNFCCC REDD+
Safeguards, a clear understanding of the concepts and objectives encompassed in the UNFCCC
REDD+ Safeguards is required. Conceptually, the language and content of the UNFCCC REDD+
Safeguards refer to measures already regulated by provisions of various international instruments.
Therefore, in order to be able to consistently implement UNFCCC REDD+ Safeguards in conformity
with international legal obligations, a better understanding of relevant and applicable interna-
tional law is necessary. The interpretative analysis provided in Part | of this Guide can provide clar-
ity over the concepts of the UNFCCC REDD+ Safeguards, as they are informed by these existing
international obligations.

The recognition or adoption of safeguards is not enough to ensure that the UNFCCC REDD+ Safe-
guards are adequately addressed and respected. It is therefore critical to define and implement
specific measures to operationalize them. Part Il of this Guidance Document aims to assist in un-
derstanding and identifying potential implementation measures. Necessary implementation
measures include a normative framework (laws, policies, and regulations), the existence of appro-
priate processes and procedures to support the normative framework, and institutions with a
mandate to implement the measures.

In addition to the above, countries will need to develop a system for providing information on how
UNFCCC REDD+ Safeguards are addressed and respected during the implementation of REDD+ ac-
tions and activities (also known as a Safeguards Information System, or SIS), and measures to ad-
dress compliance issues. Part Il of this report identifies the most relevant monitoring, reporting,
complaints and grievance mechanisms under relevant and applicable international law. Monitor-
ing and reporting mechanisms from various relevant international conventions to which partici-
pating REDD+ countries are Parties can be of particular usefulness for developing a CSS and SIS by
building on existing systems.

This report is the result of an interpretative legal analysis of over 90 international and regional
conventions, non-binding declarations, voluntary mechanisms and regional case law. Each of these
instruments was selected by their thematic and/or conceptual similarity with the UNFCCC REDD+
safeguards language and objectives.

A brief summary of the analysis of the UNFCCC REDD+ Safeguards includes the following conclu-
sions:

UNFCCC REDD+ Safeguard (a) requires countries to ensure that their REDD+ actions are consistent
with their national forest programmes, as well as relevant international conventions and agree-
ments. UNFCCC REDD+ Safeguard (a) does not imply any new commitments. On the contrary, it
merely reaffirms already existing international obligations. By ensuring that REDD+ actions com-
plement or are consistent with these relevant international instruments, REDD+ countries have
the opportunity to implement the UNFCCC REDD+ Safeguards by building upon their existing do-
mestic systems developed to comply with those international conventions and agreements.
REDD+ countries will need to reassess and potentially strengthen their domestic systems by enact-
ing and/or strengthening laws, policies and institutions to ensure that the UNFCCC REDD+ Safe-
guards are being addressed and respected.

UNFCCC REDD+ Safeguard (b) focuses on national forest governance structures, particularly with
regards to transparency and effectiveness.

‘Transparent’ governance structures should: 1) provide a right of access to information, especially
to vulnerable groups such as indigenous peoples and local forest communities; 2) ensure that in-
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stitutions are capable of maintaining accountability and preventing corruption, and can guarantee
access and distribution of information to members of the public on pertinent matters; and 3) pro-
vide information to promote public awareness of the right of access to information, and the pub-
lics’ ability to exercise that right.

Characteristics of ‘effective’ governance structures generally include: 1) enhancement of laws and
regulations relating to governance and sustainable use of forests; 2) public participation in forest-
related decision-making; 3) clear rights of ownership and possession (land tenure); 4) equitable
benefit sharing; and 5) enforcement of those laws. It also means having adequate institutions and
administrative frameworks, including judicial or administrative procedures providing for an effec-
tive remedy for infringement of rights, especially for indigenous peoples. Effective forest govern-
ance also requires preventing corruption, and providing adequate funds for forest protection and
conservation. Furthermore, coordination is needed between sectors affecting forests, as well as
integration of social and environmental considerations into decision-making processes.

UNFCCC REDD+ Safeguard (c) clearly focuses on the importance of recognising and respecting the
rights of indigenous peoples and local communities. In this way, REDD+ actions and activities must
be implemented in accordance with international law regarding indigenous peoples and local
communities, and international human rights law. These rights apply both to the individual and
the group as a whole, and include: 1) the right to equal enjoyment of internationally-recognised
human rights; 2) respect and protection of rights regarding land tenure—including statutory, cus-
tomary and traditional—and use of natural resources; 3) self-determination; 4) non-
discrimination; 5) benefit-sharing; 6) participation, Free, Prior and Informed Consent (FPIC); and 7)
respect for traditional knowledge.

UNFCCC REDD+ Safeguard (d) requires the full and effective participation of relevant stakeholders.
In international legal instruments, full and effective participation is generally associated with the
recognition and implementation of procedural rights (also known as access rights) such as access
to information, participation and justice. In order to implement this safeguard, it will be necessary
to create an enabling environment for individuals to practice their procedural rights. This includes:
1) identifying and notifying potentially affected persons, individuals and groups as early as possi-
ble; 2) active dissemination of pertinent information at all levels in a timely, culturally appropriate
and accessible manner; 3) promotion, awareness-raising and capacity building for participation; 4)
existence of mechanisms to ensure that views are taking into consideration in the decision making
process; and 5) mechanisms to ensure access to justice for instances where participation is not
enabled.

In this context, the term ‘relevant stakeholder’ is understood to include all members of the public
potentially affected by a specific decision. Additionally, UNFCCC REDD+ Safeguard (d) specifically
recognises indigenous peoples and local communities, and the need to deal with them as a sepa-
rate relevant stakeholder, because they are more vulnerable to being left out of decision-making
processes.

UNFCCC REDD+ Safeguard (e) aims to ensure environmental integrity throughout REDD+ imple-
mentation. According to this safeguard, REDD+ actions should be consistent with the conservation
of natural forests and biological diversity. Specifically, REDD+ actions must not be used for the
conversion of natural forests. Furthermore, protection of natural forests and their ecosystem ser-
vices should be incentivised. Actions that contribute to the conservation of natural forest and bio-
logical diversity include: 1) identification, mapping and monitoring of natural forests and biodiver-
sity; 2) regulation of biodiversity; 3) support for conservation research; 4) awareness-raising; and
5) integration of biodiversity concerns into other national sectors. REDD+ actions should also pro-
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mote the enhancement of environmental and social benefits, such as environmental or ecosystem
services and livelihoods.

UNFCCC REDD+ Safeguards (f) and (g) require REDD+ countries to take actions to address the risks
of reversals, and to take actions to reduce displacement of emissions. Much of what makes up
these safeguards is technical and REDD+ specific, and therefore they are not directly reflected in
existing international obligations. However, there are many social and environmental measures
that can assist in ensuring that leakage does not occur, and that reductions are long-lasting. Exam-
ples include: 1) promotion of sustainable use and management of forests; 2) responsible planning;
3) building awareness; 4) strengthening institutional governance and regulatory frameworks; and
5) ensuring participation and equitable sharing of sustainable benefits of REDD+. International co-
operation in the implementation of these measures is also very important, since reductions in one
country bordering another may result in transboundary leakage.
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Given that degradation and deforestation of the world’s tropical forests are cumulatively respon-
sible for 2,200 to 6,600 million metric tonnes of carbon dioxide equivalent (MtCO,e) per year, or
about 4 to 14 percent of global emissions,’ tackling the destruction of tropical forests is core to
any concerted effort to combat climate change.

Reducing Emissions from Deforestation and Forest Degradation (REDD+) is an international climate

policy that aims to contribute to the reduction of global carbon emissions by incentivising conser-

vation, sustainable management of forests and the enhancement of forest carbon stocks in forest
. 6

countries.

REDD+ originates from a proposal by Papua New Guinea and Costa Rica for a mechanism to Re-
duce Emissions from Deforestation in Developing Countries presented at the Eleventh Conference
of the Parties (COP 11) to the UN Framework Convention on Climate Change (UNFCCC) in Mont-
real, Canada. The proposal offered an opportunity to reduce global greenhouse gas (GHG) emis-
sions while providing incentives to protect and conserve forests.” The Bali Action Plan recognised
the proposal as a climate mitigation option, establishing the basis for negotiations on REDD+. This
has been followed by further decisions in Cancun, Durban and Doha.?

A Need for REDD+ Safeguards

As REDD+ discussions progressed in the UNFCCC, it was recognised that implementation of REDD+
can pose significant environmental and social risks, as well as provide an opportunity to promote
multiple benefits. Potential benefits include the promotion of biodiversity conservation and se-
curing the provision of ecosystem services including water regulation, timber production, erosion
control and the supply of non-timber forest products.’ In addition, REDD+ can result in social
benefits such as improvements in governance, livelihoods and clarification of land tenure.™ The
potential risks posed by REDD+ include, amongst others, appropriation of local communities and
indigenous peoples’ lands (involuntary displacement),"* other human rights violations, and deple-
tion of biodiversity."

Failure to correctly address current national forest governance shortcomings, or mitigate the risk
of adverse social effects of REDD+ actions and activities could potentially prevent REDD+ from
achieving its long-term goal of sustainable reductions of GHG emissions from deforestation and
forest degradation, or co-benefits.

To address these concerns and to effectively promote the multiple benefits REDD+ could achieve,
the Parties to the UNFCCC have agreed on seven safeguards, hereinafter UNFCCC REDD+ Safe-
guards (see box 1).”

‘Safeguards’ is a term that can be traced to financial institutions such as the World Bank, where it
refers to measures to prevent and mitigate undue harm from investment or development activi-
ties.” The World Bank’s safeguards are a ‘risk-based approach’, which involves pricing and priori-
tizing risks according to a logic of economically efficient ‘risk management’.”*> A risk management
process aims to insure against the risk of a certain type of activity triggering an initiative’s safe-

guard accountability mechanisms.™®

17



In contrast, a ‘rights-based approach’ to safeguards prioritizes the protection of the individual
rights of those affected.”” The wording of the UNFCCC REDD+ Safeguards focuses on the obliga-
tions created by international instruments, many of which grant substantive rights (including the
rights of indigenous peoples and local communities), rather than focus on financial conditionali-
ties. This would suggest that the UNFCCC REDD+ Safeguards take a rights-based approach, rather
than a risk based one. This interpretation leads to the conclusion that the UNFCCC REDD+ Safe-
guards go beyond merely ensuring that investments do no harm to vulnerable people and ecosys-
tems, and require positive actions to operationalize the rights to which they refer, particularly in
terms of indigenous peoples’ rights.

The UNFCCC REDD+ Safeguards also differ from traditional safeguards in that they do not focus on
defining acceptable and unacceptable performance, but instead require improvements beyond a
minimum threshold. In fact, the Cancun Agreement indicates the intention of the Parties that
REDD+ activities should actively pursue benefits beyond carbon emission reductions, such as en-
hancing land tenure security, enhancing biodiversity and other ecosystem services, improving for-
est governance and empowering relevant stakeholders by ensuring participation, among other
things.'®

Box 1: UNFCCC REDD+ Safeguards™

(a) Actions complement or are consistent with the objectives of national forest programmes and relevant in-
ternational conventions and agreements;

(b) Transparent and effective national forest governance structures, taking into account national legislation
and sovereignty;

(c) Respect for the knowledge and rights of indigenous peoples and members of local communities, by taking
into account relevant international obligations, national circumstances and laws, and noting that the United
Nations General Assembly has adopted the United Nations Declaration on the Rights of Indigenous Peoples;
(d) The full and effective participation of relevant stakeholders, in particular indigenous peoples and local
communities, in actions referred to in paragraphs 70 and 72 of this decision;”°

(e) Actions are consistent with the conservation of natural forest and biological diversity, ensuring that action
referred to in paragraph 70 of this decision are not used for the conversion of natural forests, but are instead
used to incentivize the protection and conservation of natural forests and their ecosystem services, and to
enhance other social and environmental benefits. (Taking into account the need for sustainable livelihoods of
indigenous peoples and local communities and their interdependence on forests in most countries, reflected
in the United Nations Declaration on the Rights of Indigenous Peoples, as well as the International Mother
Earth Day.)

(f) Actions to address the risks of reversals; and

(g) Actions to reduce displacement of emissions.

The UNFCCC REDD+ Safeguards language and associated guidance constitute an international
framework of social, environmental and governance principles, under which any REDD+ related
activity should be implemented.?! Following this framework, countries can both minimise risks
posed by REDD+ activities, and go beyond risk minimisation, maximising the potential for realising
REDD+ benefits—both carbon and non-carbon.
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An integral piece of this framework is UNFCCC REDD+ Safeguard (a), which requires REDD+ activi-
ties to, inter alia, complement or be consistent with the relevant international instruments that
REDD+ countries have signed, ratified, or otherwise agreed to. These instruments pertain not only
to the environment, but also to human rights and indigenous peoples rights. Ensuring consistency
with these relevant international instruments should not be seen as an additional requirement
that REDD+ countries must fulfil to implement REDD+. Instead, it should be seen as a way of im-
plementing existing international obligations to which countries have already committed them-
selves.

Responsibility for Implementing the UNFCCC REDD+ Safeguards and Safeguard Informa-
tion Systems

The Cancun Agreement states that REDD+ activities should be carried out in accordance with the
UNFCCC REDD+ Safeguards, which should also be ‘promoted and supported’.?” Considering the
wording of this provision, a sensible interpretation seems to be that any actor involved in the im-
plementation of REDD+ activities is obligated to comply with and implement the UNFCCC REDD+
Safeguards, including national governments, bilateral donors, civil society, multilateral financial
institutions and the private sector.

Additionally, governments of countries undertaking REDD+ activities are responsible for reporting
on how the UNFCCC REDD+ Safeguards are being addressed and respected, during all phases of
REDD+, by providing information through a national Safeguard Information System (hereinafter
SIs).”

Linking UNFCCC REDD+ Safeguards Implementation and Results-Based Payments

A final and important consideration relates to results-based finance for REDD+ activities. The
Durban decision links REDD+ finance with the effective implementation of the UNFCCC REDD+
Safeguards by stating that developing country Parties will only be able to “obtain and receive re-
sults-based finance” if they have a SIS in place.** Considering the wording of these provisions, our
interpretation is that under a future UNFCCC mechanism for REDD+, any country involved in im-
plementing REDD+ related activities will need to be able to demonstrate they have addressed and
respected the UNFCCC REDD+ safeguards and related guidance/requirements.” Otherwise, these
countries will be excluded from whatever emerges from the UNFCCC REDD+ negotiations.

In light of the array of considerations highlighted above, it will be important for countries to take
appropriate steps to ensure the effective implementation and reporting of the UNFCCC REDD+
Safeguards. One option countries might want to consider is the development of a Country Safe-
guard System (hereinafter referred to as CSS). A CSS would allow countries to define how safe-
guards are to be dealt with in a cohesive manner, and ensure that all REDD+ activities within their
jurisdiction are covered by safeguard policies that apply across the board, regardless of the fund-
ing source or initiative. This will help maximize effectiveness of safeguards, contribute towards a
reduction in transactional costs, and avoid overlaps or duplication of activities. Furthermore, and
most importantly, the development of a CSS could lead to considerable forest governance im-
provements, especially if it lives up to internationally accepted standards for human rights and
environmental protection.
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In order to be able to construct a CSS that ensures that the UNFCCC REDD+ Safeguards are ad-
dressed and respected, countries need to develop an understanding of the content or elements
that make up the UNFCCC REDD+ Safeguards. However, at present there is a lack of substantive
legal guidance to assist countries in understanding and implementing the UNFCCC REDD+ Safe-
guards, or to assist in the development of a CSS. There is also an impression that the language of
the UNFCCC REDD+ Safeguards is too vague, and that it creates burdensome additional obligations
for participating in REDD+.

This Guidance Document aims to assist in understanding and implementing the UNFCCC REDD+
Safeguards, and contribute to the design and development of a CSS. The specific objectives of this
Guidance Document are identified below.

It is important to highlight that our understanding is that a CSS will comprehend three main com-
ponents:

a. Adoption of safeguards that are to apply in-country: countries will need to define which
set of safeguards are to be applied nationally. To ensure eligibility under the UNFCCC,
countries might want to consider adopting the UNFCCC REDD+ Safeguards as their frame-
work, and carry out a domestic interpretation of the UNFCCC REDD+ Safeguards through a
multi-stakeholder process that is consistent with the country’s international obligations,
national laws and policy objectives;

b. Safeguards implementation measures: the recognition or adoption of safeguards is not
enough to ensure their effective implementation. It is therefore critical to have adequate
implementation measures. Countries will need to assess which implementation measures
are required to meet the UNFCCC REDD+ Safeguards, and to what extent their domestic
laws, policies and institutions need to be strengthened or adapted to apply to REDD+ and
the UNFCCC REDD+ Safeguards; and

c. Compliance measures: the compliance aspects of the system will refer to those that allow
for transparent monitoring and reporting, addressing grievances, and addressing any fail-
ure to implement the requirements set forth in the safeguards. To ensure consistency with
the UNFCCC, consideration should be given to the guidance provided by the UNFCCC in
terms of the development of a Safeguard Information System (SIS).

The following report aims to contribute to the development of the three components of a CSS
identified above. This Guidance Document does not advise on the design of a framework for the
CSS; rather, it focuses on providing substantive guidance for its development. REDD+ countries will
need to define an appropriate framework in accordance with their national circumstances.”® It is
also important to highlight that this Guidance Document does not purport to promote REDD+ per
se, but rather is intended to promote the effective implementation of UNFCCC REDD+ Safeguards
under the initiative.
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The Guidance Document aims to:
a. Assist in the adoption of safeguards at the national level

To be able to adopt safeguards at the national level that are consistent with the UNFCCC REDD+
Safeguards, a clear understanding of the concepts and objectives encompassed in the UNFCCC
REDD+ Safeguards is required. This Guidance Document aims to assist various actors (e.g. gov-
ernments, civil society, indigenous peoples, local communities, private sector) engaging in REDD+
activities understand the conceptual framework (concepts and objectives) of the UNFCCC REDD+
Safeguards, and the international legal obligations associated with them.

Part | of this report provides a legal analysis of the UNFCCC REDD+ Safeguards using relevant and
applicable international law to support clarification of their conceptual content and objectives.
Each UNFCCC REDD+ Safeguard is analysed and broken down into sub-elements to provide greater
clarity over their interpretation. The scope of this section is limited to a legal analysis and interpre-
tation of the UNFCCC REDD+ Safeguards, and does not provide recommendations for their imple-
mentation.

b. Assist in the development/strengthening of safeguard implementation measures

As mentioned previously, the recognition or adoption of safeguards is not enough to ensure their
effective implementation. It is therefore critical to have adequate implementation measures. This
Guidance Document aims to assist various actors engaging in REDD+ activities in understanding
and identifying potential implementation measures. Implementation measures include a norma-
tive framework (policies, laws and regulations) that operationalize the safeguards, the existence of
appropriate processes and procedures to support the normative framework, and institutions with
a mandate to implement the measures.

Building upon the legal analysis and interpretation of the UNFCCC REDD+ Safeguards carried out in
Part | of this Guidance Document, Part Il of this report identifies potential implementation meas-
ures, all of which are consistent with REDD+ countries’ relevant international obligations. The im-
plementation measures provided in Part Il do not constitute an exhaustive list, but are meant to
assist various actors in identifying and defining specific implementation measures.

c. Assist in the development of a compliance system (i.e. monitoring and reporting, complaints
and grievance mechanisms, and non-compliance measures)

Part lll of this report identifies the most relevant monitoring, reporting, complaints and grievance
mechanisms under relevant and applicable international law. Of particular usefulness for the de-
velopment of a CSS and SIS are the monitoring and reporting mechanisms of the various relevant
international conventions to which REDD+ participating countries are Parties.
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As a basis for interpretative analysis, this report has used a select number of relevant and applica-
ble international instruments. Over 90 international legal instruments were reviewed (see Annex).
These include multilateral agreements, international and regional conventions, non-binding decla-
rations, voluntary mechanisms, and regional and national case law.

The selection of instruments was made based on their thematic relevance, and their similarity to
the terminology used in the UNFCCC REDD+ Safeguards. Numerous international instruments, rati-
fied by most REDD+ countries, bear many similarities to the themes and language of the UNFCCC
REDD+ Safeguards, covering human rights, environmental and governance objectives. Additionally,
it is important to highlight that UNFCCC REDD+ Safeguard (a) requires REDD+ actions complement
or be consistent not only with existing domestic forest programmes, but also with the relevant
international instruments that REDD+ countries have signed, ratified, or otherwise agreed to.
These instruments pertain not only to the environment, but also to human rights and indigenous
peoples’ rights.

As this Guidance Document will demonstrate, the UNFCCC REDD+ Safeguards do not create new
or additional obligations or requirements that REDD+ countries must fulfil to implement REDD+. In
fact, they reflect existing commitments contained in various relevant and applicable international
legal instruments.

The relevant and applicable international instruments to REDD+ countries are identified in tables
included at the end of this report.

The decision to include non-binding declarations, voluntary mechanisms, and binding conventions
to which REDD+ countries are not Parties (such as the Aarhus Convention) was made due to their
value in providing additional clarity to a number of broad and poorly-defined concepts, such as
‘transparency’ and ‘participation’, as some areas of relevance to our analysis are not covered by
applicable binding instruments. The interpretative analysis clearly references each instrument util-
ized.

Due to the fact that our analysis was carried out for the purpose of clarifying the content and
meaning of the UNFCCC REDD+ Safeguards, our approach in reviewing the relevant international
law has been to examine the language contained therein for guidance purposes only. We have
therefore not carried out any critical assessment of the instruments analysed.

Our analysis in Part | of this Guidance Document is broken down into a simple framework to high-
light key safeguard considerations or elements of each safeguard. The implementation measures
identified in Part Il have been categorised in a similar but not identical structure to Part I.

The framework was drawn from the terminology used in the UNFCCC REDD+ Safeguards, and ex-
panded to include several sub-elements to clarify certain concepts. We regard these as vital
components of any successful national effort to implement the UNFCCC REDD+ Safeguards.

The framework with the key elements of each UNFCCC REDD+ Safeguard we have identified is the fol-
lowing:
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UNFCCC REDD+ Safeguard A:

A. Complement or be consistent with the objectives of national forest programmes
B. Complement or be consistent with the objectives of relevant international conventions and agreements

UNFCCC REDD+ Safeguard B:

A. ‘Transparency’, which is comprised of:
i Right of access to information
ii.  Accountability
B. ‘Effective’ national forest governance, which is comprised of:
i Appropriate institutional and legal frameworks
ii.  Participation in decision-making processes that affect the environment
iii. Adequate access to justice
C. Taking into account national legislation and sovereignty

UNFCCC REDD+ Safeguard C

A. Defining indigenous peoples, members of local communities and knowledge
i Indigenous peoples
iil Local communities
iii. Knowledge
B. The rights of indigenous peoples and members of local communities under international law
i Non-discrimination
ii. Self-determination
iii.  Rights associated with culture
iv.  Collective land tenure
V. Benefit-sharing
vi.  Procedural rights

UNFCCC REDD+ Safeguard D

A. Understanding ‘full and effective participation’
B. Creating an enabling environment for effective participation
i Adequate access to information
ii. Implementing participatory mechanisms
iii.  Conflict resolution mechanisms/access to justice
C. Effective participation of indigenous peoples and local communities
i Creating an enabling environment
ii. Free, Prior and Informed Consent (FPIC)

UNFCCC REDD+ Safeguard E

A. No conversion of natural forest
i Defining natural forests, biological diversity and ecosystem services
ii. Prohibiting the conversion of natural forests
B. Protection and conservation of natural forests and biological diversity
i General measures to protect natural forests and biodiversity
ii. Enhancement of other benefits

UNFCCC REDD+ Safeguard F & G

A. Background on the concepts of reversals and leakage
i Reversals
ii. Leakage
B. Monitoring and assessment
C. Applicable principles of international law
i Sustainable use of natural resources
ii. The precautionary principle
iii. International cooperation
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Part | of this report provides a legal interpretation of each of the UNFCCC REDD+ Safeguards in ac-
cordance with international law, treaties and agreements. The objective of this section is to pro-
vide guidance clarifying the broad language of the UNFCCC REDD+ Safeguards’ objectives; and
therefore assist governmental and non-governmental actors in the development of a national in-
terpretation of the UNFCCC REDD+ Safeguards.

The section below is divided into subsections of legal textual interpretive analyses for each
UNFCCC REDD+ Safeguard, breaking down the different concepts and referencing each one to
relevant and applicable international instruments. The interpretative analysis follows the simple
framework provided in the methodology section of this Guidance Document.

UNFCCC REDD+ Safeguard (a) language: “Actions complement or are consistent with the objec-
tives of national forest programmes and relevant international conventions and agreements’’

To understand and interpret UNFCCC REDD+ Safeguard (a), it is important to consider and examine
its two main concepts, and their implications:

A. REDD+ actions must complement or be consistent with the objectives of national forest
programmes

B. REDD+ actions must complement or be consistent with the objectives of relevant
international conventions and agreements

The Food and Agriculture Organisation (FAO) defines national forest programmes (NFPs) as:

“Comprehensive forest policy frameworks that demand a broad inter-sectoral approach at
all stages, including the formulation of policies, strategies and plans of action, as well as

their implementation, monitoring and evaluation.” >’

According to the FAO, NFPs contain:

e forest (and forest-related) policy which in turn determines and guides;

o forest (and forest-related) legislation;

¢ the institutional framework and governance mechanism for implementation; and

e strategies, programmes and/or action plans for implementation of the forest policy.

Our interpretation of this element of UNFCCC REDD+ Safeguard (a) is therefore that countries looking to

address and respect the UNFCCC REDD+ Safeguards should either use or build upon existing structures in
order to complement or be consistent with NFPs.
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The UNFCCC REDD+ Safeguards reflect human rights, environmental and governance obligations and
commitments that are already embodied in a number of international instruments to which REDD+
countries have already agreed. Even prior to the Cancun Agreement, discussions at the UNFCCC level,
notably those resulting in the Bali Action Plan, recognised that activities to reduce emissions from defor-
estation and forest degradation in developing countries “may contribute to achieving the aims and objec-
tives of other relevant international conventions and agreements.”*®

UNFCCC REDD+ Safeguard (a) reaffirms the link between REDD+ and the objectives of international con-
ventions and agreements. The Cancun Agreement states that REDD+ activities should be carried out
in accordance with the UNFCCC REDD+ Safeguards, which should also be ‘promoted and sup-
ported”’, including Safeguard (a), which requires that REDD+ actions complement or are consistent with
relevant international instruments. REDD+ countries must also demonstrate they have ‘addressed and
respected’®® all safeguards through their SIS, which in this case would require countries to demonstrate
that their REDD+ activities have been implemented satisfying the commitments under the relevant inter-
national instruments.

The implication of UNFCCC REDD+ Safeguard (a) is that not only should actions to implement REDD+ be
carried out so as to be consistent with international obligations, but that conversely the UNFCCC REDD+
Safeguards can be an opportunity to ensure better implementation of the international obligations that
REDD+ countries have already signed up to. This implies a requirement to recognize and take steps to
effectively complement and be consistent with relevant and applicable international conventions and
agreements. This means that countries implementing REDD+ actions will need to clearly identify applica-
ble and relevant international conventions and agreements, and analyse to what extent their proposed
REDD+ actions complement or are consistent with these international conventions and agreements.

Ensuring consistency with these relevant international instruments should not be seen as an additional
requirement that countries must fulfil to implement REDD+. Consideration of these international instru-
ments will help countries to align the UNFCCC REDD+ Safeguards with their existing commitments and
aspirations to undertake the governance reforms necessary for the sustainable management of their for-
ests, as indicated by their endorsement of relevant international instruments. By ensuring consistency;,
REDD+ countries have the opportunity to implement the UNFCCC REDD+ Safeguards by building upon
their existing domestic systems developed to comply with those relevant international instruments.

! Decision 1/CP.16, FCCCC/CP/2010/7/Add.1, appendix 1, section 2
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UNFCCC REDD+ Safeguard (b) language: “Transparent and effective national forest governance
structures, taking into account national legislation and sovereignty”

Interpreting this safeguard requires defining the concepts of ‘transparent’ and ‘effective’ govern-
ance at the national level. In our analysis we looked separately at the terms ‘transparent’ and ‘ef-
fective’ as they appear in relevant international and regional law, soft law,*® regional case law, and
a number of thematic and interpretative documents. The third concept of UNFCCC REDD+ Safe-
guard (b) that needs to be examined is the requirement to “take into account national legislation
and sovereignty.”

Our analysis of UNFCCC REDD+ Safeguard (b) language is presented by breaking down the con-
cepts under the following framework, supported by three tables that refer to provisions of inter-
national law relevant to the safeguard’s interpretation:

A. Transparent national forest governance structures, which is comprised of:

i.  Right of access to information
ii. Accountability

B. Effective national forest governance structures, which is comprised of:
i. Appropriate institutional and legal framework
ii.  Participation in decision-making processes that affect the environment
iii. Adequate access to Justice

C. Taking into account national legislation and sovereignty

i. Taking into account sovereignty
ii. Taking into account national legislation

(i) Right of Access to Information

The right of access to information is referred to most explicitly in international and regional con-
ventions concerned with environmental governance and/or those dealing with corruption in posi-
tions of public office.*

For the purpose of interpreting UNFCCC REDD+ Safeguard (b), it is important to consider in more
detail that access to information relates to the public’s® right to access®® information®* held by
authorities™ that is relevant to forest-related processes.

Relevant sources of international law specifically refer to the right of the public to gain access to
existing information upon request,*® as well as the duty to collect and disseminate information,
known as active access to information.*’
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The duty of active access to information has been defined as the duty “to provide the public with
the maximum quantity of information proactively, at least in terms of (i) the structure of the State;
and (ii) the information required for the exercise of other rights.”*® In this respect, the United Na-
tions (UN), Organization of American States (OAS) and Organisation for Security and Co-operation
in Europe(OSCE) Special Rapporteurs on Freedom of Expression specified in their Joint Declaration
of 2004 that “[p]ublic authorities should be required to publish pro-actively, even in the absence
of a request, a range of information of public interest.” *

In addition, the Inter-American Juridical Committee on Principles on the Right of Access to Infor-
mation®® established that:

“[p]ublic bodies should disseminate information about their functions and activities —
including, but not limited to, their policies, opportunities for consultation, activities
which affect members of the public, their budget, and subsidies, benefits and con-
tracts — on a routine and proactive basis, even in the absence of a specific request,
and in @ manner which ensures that the information is accessible and understand-
able”**

In addition, the existence of an effective and adequate legal recourse that can be used by all indi-
viduals in the event their request to access information is denied is essential.*?

This has been confirmed by the Inter-American Court of Human Rights in the case of Claude-Reyes
et al. v. Chile that the State must:

“Guarantee...the effectiveness of an appropriate administrative procedure for proc-
essing and deciding requests for information, which establishes time limits for making
a decision and providing information, and which is administered by duly trained offi-
cials*®

The right of access to information should also provide a recourse that “is simple, effective, quick,
and non-onerous, that allows the challenging of decisions of public officials that deny the right of

access to specific information or simply neglect to answer the request.”**

According to the Model Inter-American law on Access to Information and the Inter-American
Commission on Human Rights’ (IACHR) thematic report on the right to access information in the

Americas, the guiding principles of the right of access to information are maximum disclosure and
good faith.”

The principle of maximum disclosure® informs that access to information must be the general
rule, subject only to strict and limited exceptions. The Inter-American Court of Human Rights has
confirmed this in the important case of Claude-Reyes et al. v. Chile declaring that:

“All information is accessible, subject to a limited system of exceptions which must
have been established by law, serve an objective allowed under the American Conven-
tion and be necessary in a democratic society, which in turn requires that they be in-
tended to satisfy a compelling public interest.”*’

In the event that a request for information is denied, the burden of proof lies with the body from
which the information was requested, to provide evidence why the refusal was justified.*® The fi-
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nal component of the principle of maximum disclosure is the requirement that in cases where an
existing statute conflicts with the access to information law, the law of access to information must
prevail.*”’

According to the IACHR, the principle of good faith requires that governments, through the rele-
vant agencies “provide the necessary measures of assistance to petitioners, promote a culture of
transparency, contribute to making public administration more transparent, and act with due dili-
gence, professionalism, and institutional loyalty.”*°

The IACHR explains that a culture of transparency involves systematic campaigns to inform the
general public about the existence of the right of access to information and ways of exercising that
right.>* However, the culture of transparency as understood by the IACHR only relates to the exer-
cise of the right of access to information—it does not require governments to actively disseminate
information on citizens’ procedural rights in general.

(ii) Accountability

Transparency in forest governance structures has been interpreted as the need to ensure the ac-
countability of those in public office.

Accountability has been defined as a:

“relationship between a bearer of a right or a legitimate claim and the agents or
agencies responsible for fulfilling or respecting that right. The most basic accountabil-
ity relationship is that between a person or agency entrusted with a particular task or
certain powers or resources, on the one hand, and the ‘principal’ on whose behalf the
task is undertaken, on the other. Accountability, simply put, is a two-way relationship
of power. It denotes the duty to be accountable in return for the delegation of a task,

a power or a resource.””’

A review of academic literature suggests that there are two principle dimensions of accountability:
vertical and horizontal accountability.”®

Vertical accountability refers to the methods by which the State is (or is not) held to account by
non-state agents through the relationship between citizens and their political representatives. This
includes electoral accountability (elections) and democratic accountability, or the informal role of
non-state agents checking governments’ powers via the media, vocal civil society organisations
and popular protest. Democratic accountability is expressed through associations lobbying gov-
ernments, demanding explanations and threatening government with less formal sanctions, like
negative publicity.*

Horizontal accountability refers to the intra-governmental control mechanisms that exist between
the legislature, the executive and the judiciary, and between different sub-entities of the execu-
tive, including the Cabinet, line ministries and lower level administrative departments and agen-
cies. In addition to courts and parliamentary oversight functions, this includes special institutions
that can exercise restraint, such as the auditor general, anti corruption commissions, human rights
commissions, and the ombudsman.>
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International law deals with vertical and democratic accountability in a general manner through
provisions that recognise the importance of public participation (see section on UNFCCC REDD+
Safeguard (d)) in general, or in international instruments that deal with corruption.®® International
instruments that deal explicitly with corruption also provide numerous examples of what is under-
stood by horizontal accountability. This generally means codes of conduct to prevent conflicts of
interest and enforcement mechanisms for these codes.”’ It also envisions the existence of mecha-
nisms to regulate the hiring of public officials,”® requiring the publication of their assets,”® and re-
porting in public procurement processes.*

Transparency and accountability are two mutually reinforcing principles, as one requires the other
to function efficiently. Access to adequate information is essential to ensure that civil society can
engage effectively with administrative structures, and a strong civil society that has experience
engaging with government is more likely to ensure that transparency is respected.
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Table 1: Provisions of international law relevant to UNFCCC REDD+ Safequard (b)

Safeguard concepts International instrument | Provision (for other relevant instruments see footnotes)

“Transparent...national for-
est governance structures...”

International Covenant
on Civil and Political
Rights (ICCPR)

Rio Declaration on Envi-
ronment and Develop-
ment

Model Inter-American
Law on Access to Infor-
mation

UN Convention Against
Corruption (UNCAC)

Article 19 (2) “Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any other media of his

choice.”®*

Principle 10 “At the national level, each individual shall have appropriate access to informa-
tion concerning the environment that is held by public authorities ... States shall facilitate and
encourage public awareness and participation by making information widely available.”®?

Article 2 “[This Law establishes] a broad right of access to information, in possession, custody
or control of any public authority, based on the principle of maximum disclosure, so that all
information held by public bodies is complete, timely and accessible, subject to a clear and
narrow regime of exceptions set out in law that are legitimate and strictly necessary in a de-
mocratic society.”®®

Article 5 “[Each State Party] shall, in accordance with the fundamental principles of its legal
system, develop and implement or maintain effective, coordinated anti-corruption policies
that promote the participation of society and reflect the principles of the rule of law, proper
management of public affairs and public property, integrity, transparency and accountabil-
ity.”®
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(i) Appropriate Institutional and Legal Frameworks
Institutional and legal frameworks are two of the main components of forest governance.®

The institutional frameworks of forest governance are the appropriate administrative depart-

1.% Effective institutional frame-

ments at the various levels of government, from local to nationa
works require, inter alia, adequate funding, capable and accountable employees, facilities, and

appropriate levels of decentralisation in decision making (see table 2).

The legal framework is the laws and policies that impact upon forest governance.®”’ Legal frame-
works that regulate forest governance include, inter alia, land tenure and property laws, regula-
tions for granting resource use permits, laws prohibiting the capture of protected species, and
laws distributing rights and benefits (see table 2).%

Effective governance requires that these laws are both enacted and enforced.

In addition to appropriate institutional and legal frameworks, there is a need to ensure the effi-
cient, rational and sustainable utilisation of all types of forest resources, and adopt a long-term
perspective and cross-sectoral approach in policy formulation.® Further details on the elements of
effective forest governance institutional and legal frameworks can be found in Part Il of this Guid-
ance Document in relation to the ‘implementation measures’ of UNFCCC REDD+ Safeguard (b).

(ii) Participation in Decision-Making Processes that Affect the Environment

Another essential element for ensuring effective forest governance structures is the need to se-
cure meaningful public participation in forest-related decision making processes. The importance
of public participation has been recognised in numerous international instruments, both in rela-
tion to environmental decision-making and in general.”

In the case of Saramaka People v. Suriname, the Inter American Court of Human Rights defined
effective public participation as an obligation for the country to:

“..both accept and disseminate information, and entails constant communication be-
tween the parties. These consultations must be in good faith, through culturally ap-
propriate procedures and with the objective of reaching an agreement.””*

Participation is linked to institutional and legal frameworks, as they are responsible for its legal
recognition and implementation. For a more in-depth analysis of the concept of ‘effective partici-
pation’ refer to the analysis and implementation recommendations for UNFCCC REDD+ Safeguard
(d).72
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(iii) Adequate Access to Justice

Access to justice is a critical component of effective forest governance structures. People who are
wronged or mistreated in some way usually turn to their country’s justice system for redress.
Without adequate access to justice, individuals and groups will not be able to protect and enforce
their rights, rendering those forest governance structures ineffective.

In order to understand the concept of access to justice, it is necessary to understand that there
are two types of rights recognised under human rights and environmental law. These are substan-
tive and procedural rights.

Substantive rights refer to human and environmental protection rights, such as the right to free-
dom and environment quality that permits a life of dignity and well-being.”

Procedural rights are the means to effectively implement and ensure compliance with substantive
rights. These include: equality before the law, access to effective judicial proceedings, the right to
a fair trial, and the right to an effective remedy.”

Although confusion remains as to the precise nature of access to justice,” it is often understood
as a form of grievance mechanism against violations of the full range of human rights including
economic, social, cultural and environmental rights, whether they are substantive or procedural.76
It has been considered that in ensuring adequate access to justice, countries have an obligation
not to obstruct access to those remedies and also, in particular, a positive duty to organise their
institutional apparatus so that all individuals can access those remedies.”’

The three main components linked to access to justice, and therefore the enforceability of those
substantive and procedural rights are: access to effective judicial proceedings, the right to a fair
trial, and the right to an effective remedy. Each of these components should be taken into ac-
count when interpreting this aspect of UNFCCC REDD+ Safeguard (b).

A right to effective judicial proceedings requires that economic obstacles are eliminated; that free
legal services are available; and that community mechanisms are strengthened, so that disadvan-
taged or marginalised groups that suffer from inequality are able to access the judicial protective
bodies.”” Governments are expected to provide the public with information about the rights they
possess, and the judicial resources available to protect them.”

The IACHR has listed the following elements to guarantee the right to a fair trial in administrative
proceedings, including but not limited to: the right to legal assistance; the right to exercise the
right of defence; and the right to a reasonable time in which to prepare and formalise arguments,
gain access, and refer to the corresponding evidence. The IACHR also concluded that prior notifi-
cation of charges is a core component of that guarantee.®

With regard to the right to an effective remedy, the IACHR details that:

“a) that the remedies should be simple, urgent, informal, accessible, and processed
by independent bodies; b) that individuals have the opportunity to approach federal
or national legal entities when bias is suspected in the conduct of state or local bod-
ies; c) that the such remedies enjoy broad, active legitimacy; d) that they can be proc-
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essed on an individual basis or as collective precautionary actions (to protect a par-
ticular group or one that is identifiable based on certain parameters as affected or at
imminent risk); and, e) that provision be made for the implementation of protective
measures in consultation with the affected parties.”®*
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Table 2: Provisions of international law relevant to UNFCCC REDD+ Safequard (b)

Safeguard concepts International instrument | Provision (for other relevant instruments see footnotes)

Agenda 21, United Na- @ Article 11.4 (a) “Rationalizing and strengthening administrative structures and

tions Conference on Envi- | mechanisms, including provision of adequate levels of staff and allocation of

ronment and Develop- responsibilities, decentralization of decision making, provision of infrastruc-

ment (UNCED) tural facilities and equipment, inter-sectoral coordination and an effective sys-
tem of communication.”

Article 8.15 “The enactment and enforcement of laws and regulations (at the
regional, national, state/provincial or local/municipal level) are also essential
for the implementation of most international agreements in the field of envi-

82
. . ronment and development.”
“..effective national forest

governance structures...”

African Convention on | Article 16 “Adopt legislative and regulatory measures necessary to ensure
the Conservation of Na- | timely and appropriate ... c) participation of the public in decision-making with
ture and Natural Re- | a potentially significant environmental impact.”®

sources

Rio Declaration on Envi- | Principle 10 “Effective access to judicial and administrative proceedings, in-
ronment and Develop- = cluding redress and remedy, shall be provided.”**
ment



(i) Taking into Account Sovereignty

According to the traditional Westphalian view, national sovereignty is embodied by the principles
of legal equality between States, and of non-intervention of one State in the internal affairs of an-
other State.®> However, States have become increasingly subjected to rules of international law,
which has somewhat modified this traditional view.®®

The principle of permanent sovereignty over natural resources is reflected in UN General Assem-
bly Resolution 1803 XVII of 1962, which proclaims “the right of peoples and nations to permanent
sovereignty over their natural wealth and resources.”®” Although not legally binding per se, Reso-
lution 1803 has been referred to as such by international arbitral tribunals. Furthermore, this con-
cept has not prevented resource conservation within a country’s territory from being treated as a

question of ‘common concern’.®®

Principle 21 of the Stockholm Declaration of the UN Conference on the Human Environment rec-
ognises national sovereignty over natural resources, subject to a responsibility not to cause harm
to the environment of another State.?® The fact that Principle 21 reflects customary law was con-
firmed by the International Court of Justice’s (ICJ) 1996 Advisory Opinion on The Legality of the
Threat or Use of Nuclear Weapons.”® This view is also reflected in a number of international and
regional treaties (see Table 3 below).

While it is clear that the right to permanent sovereignty of a State over its natural resources is not
in question, it is important to note that the trend in international law, as recognised in intergov-
ernmental declarations such as Agenda 21, and by the ICJ leans heavily towards the understanding
that sovereignty is qualified by a duty to ensure that no harm is caused to the environment of
other States.

(ii) Taking into Account National Legislation

Below we provide an analysis of what is meant by the term “taking into account national legisla-
tion” It is important to note that because it provides useful information, the Implementation
Guide to the Aarhus Convention has been utilised for this analysis. While it does not apply to
REDD+ countries, it can serve as a useful source to understand this concept.

The Aarhus Convention Implementation Guide offers three possible interpretations for the concept
of “in accordance with national legislation”, and its repercussions on the scope of implementation
obligations in relation to an international obligation.” These are: flexibility in the means of imple-
mentation; flexibility of both means of implementing and the scope and/or content of the obliga-
tion; and consideration of existing legal frameworks, and the extent to which it must be modified.

The Aarhus Convention Implementation Guide provides details regarding the flexible implementa-
tion approach:

“According to this interpretation, the failure to introduce legislation cannot excuse the
Party from the basic obligation, nor would a Party be excused from applying the par-
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ticular provision if there were a pre-existing national law on the subject. The language
merely introduces some flexibility in the means that Parties may use to meet the obli-
gation and apply the principles of the Convention; taking into account different na-
tional systems of law...This flexibility is not unlimited, however. It does not give Parties
a licence to introduce or maintain national legislation that undermines or conflicts
with the obligation in question.”*?

The first approach provides flexibility to countries in terms of what system of law can be utilized to
implement their obligations. This means that the method of complying with their obligations can
be chosen by the country (be it through pre-existing legislation or a new law). However, this flexi-
bility does not extend to the degree of compliance with the obligation itself, only the method. In
the case of the UNFCCC REDD+ Safeguards, this would mean that countries have the choice as to
how to ensure the transparency and effectiveness of forest governance structures. Nevertheless,
these measures cannot conflict with or undermine the obligations contained in the UNFCCC
REDD+ Safeguards.

A second approach is that flexibility exists both in the means of implementing obligations and the
scope and/or content of the obligations themselves. However, if this approach is followed it can
lead to uneven implementation of obligations among countries. In the case of the Aarhus Conven-
tion, the concern was raised that Parties may seek to avoid certain obligations and actively pro-
mote differences in interpretation, thereby potentially undermining the Convention as a whole.”
In this case, the Aarhus Convention Implementation Guide states that the Parties must clarify this
confusion.”

In relation to the UNFCCC REDD+ Safeguards, this approach could lead to a different interpretation
and an uneven implementation of the safeguards. As countries must demonstrate they have ‘ad-
dressed and respected’ the UNFCCC REDD+ Safeguards,” it will be important for countries to con-
sider that such a situation could lead to their failure at a national and international level, if compa-
rability is a factor taken into account.

The third approach refers to the consideration of the existing legal framework and the extent to
which it must be modified to support the implementation on the country’s obligations.

Many countries may have legislation relevant to UNFCCC REDD+ Safeguard (b). Under this ap-
proach, to ensure the effective implementation of UNFCCC REDD+ Safeguard (b), countries would
need to examine whether their existing legal framework needs to be modified to support aspects
of transparency and effectiveness of their national forest governance structures.

In conclusion, the interpretation of the concept of “taking into account national legislation and
sovereignty” should consider that countries might have flexibility with regards to the manner of
implementation of UNFCCC REDD+ Safeguard (b). Nevertheless, they are bound by the obligations
contained in the applicable and relevant international agreements to which they are a Party under
UNFCCC REDD+ Safeguard (a), and in particular the duty to ensure that no harm is caused to the
environment of other States.
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Table 3: Provisions of international law relevant to UNFCCC REDD+ Safeguard (b)

Safeguard concepts International instrument | Provision (for other relevant instruments see footnotes)

Convention on Biologi- | Article 3 “States have, in accordance with the Charter of the United Nations
cal Diversity and the principles of international law, the sovereign right to exploit their own
resources pursuant to their own environmental and developmental policies,
and the responsibility to ensure that activities within their jurisdiction or con-
trol do not cause damage to the environment of other States or of areas be-

yond the limits of national jurisdiction.”®®

North American | Article 3 “Recognizing the right of each Party to establish its own levels of do-

Agreement on Envi- | mestic environmental protection and environmental development policies and

“..taking into account national A ronmental Cooperation | priorities, and to adopt or modify accordingly its environmental laws and regu-
legislation and sovereignty.” lations, each Party shall ensure that its laws and regulations provide for high
levels of environmental protection and shall strive to continue to improve

those laws and regulations.”®’

International Protocol | Article 2(2) “Where not already provided for by existing legislative or other

on Civil and Political measures, each State Party to the present Covenant undertakes to take the

Rights necessary steps, in accordance with its constitutional processes and with the
provisions of the present Covenant, to adopt such legislative or other meas-
ures as may be necessary to give effect to the rights recognized in the present
Covenant.*®



UNFCCC REDD+ Safeguard (c) language: “Respect for the knowledge and rights of indigenous
peoples and members of local communities, by taking into account relevant international obli-
gations, national circumstances and laws, and noting that the United Nations General Assembly
has adopted the United Nations Declaration on the Rights of Indigenous Peoples.”

UNFCCC REDD+ Safeguard (c) requires reference to, and analysis of, relevant international instru-
ments related to ‘rights’ and ‘international obligations’. Specifically, the meaning of the terms ‘in-
digenous peoples’, ‘local communities’, and ‘knowledge’, as well as their ‘rights’, should be ascer-
tained within the context of applicable international instruments. Procedural rights, particularly
the right to Free, Prior and Informed Consent (FPIC) are only briefly mentioned in this section.
Please refer to UNFCCC REDD+ Safeguard (d) for their detailed analysis.

The results of our analyses are set out below, supported by two tables (pg 43 and 48) that refer to
provisions of international law relevant to UNFCCC REDD+ Safeguard (c)’s interpretation. The
analysis involves a discussion of the different elements of the safeguard, and is broken down ac-
cording to the following structure:

A. Defining Indigenous peoples, members of local communities and knowledge

i. Indigenous peoples
ii. Local communities
iii. Knowledge

B. The rights of indigenous peoples and members of local communities under international
law

i. Non-discrimination

ii. Self-determination

iii. Rights associated with culture
iv. Collective land tenure

v. Benefit-sharing

vi. Procedural rights

(i) Indigenous Peoples

There is limited consensus in international law over the meaning of ‘indigenous peoples’.® A
number of definitions have been put forward in international instruments that are discussed be-
low.
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The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) does not define in-
digenous peoples, but establishes that “indigenous peoples have the right to determine their own
identity or membership in accordance with their customs and traditions.” 1%

On the other hand, ILO Convention No. 169 does define indigenous peoples, and identifies ele-
ments to define indigenous people.

Article 1(1) (b) of ILO Convention No. 169 defines indigenous peoples as:

“Peoples in independent countries who are regarded as indigenous on account of
their descent from the populations which inhabited the country, or a geographical re-
gion to which the country belongs, at the time of conquest or colonisation or the es-
tablishment of present state boundaries and who, irrespective of their legal status, re-
tain some or all of their own social, economic cultural and political institutions.” ™

Identification of indigenous peoples as linked to ‘pre-invasion’ and ‘pre-colonial societies’ is an
approach also echoed by UN interpretative documents.'%?

The ILO Convention No. 169 Application Guide clarifies that the elements that define an indige-
nous people can be objective and subjective.'® The Convention combines both types of elements
in order to arrive at a conclusion on a case-by-case basis.

Objective elements identified by the ILO include:

“(i) Historical continuity, i.e. they are societies that descend from groups that pre-
ceded conquest or colonization; (ii) territorial connection, in the sense that their an-
cestors inhabited that country or region; and (iii) distinctive and specific social, eco-
nomic, cultural and political institutions, which are their own and are totally or par-
tially retained.”***

According to the ILO’s updated Handbook Guide to ILO Convention No. 169, the subjective ele-
ment corresponds to collective self-identification as an indigenous people.'® Article 1(2) Of ILO
Convention No. 169 states that the subjective element (self-identification) is fundamental to the
classification of indigenous peoples.

Following a similar approach as ILO Convention No. 169 in terms of identifying elements to help
define indigenous peoples, a study by the UN Working Group on Indigenous Populations con-
cluded that the elements or factors relevant to interpreting the concept of ‘indigenous’ include:

“(i) priority in time, in terms of occupation and use of specific territory; (ii) voluntary
perpetuation of cultural specificity, which can include aspects of their language, social
organisation, religion and spiritual values, modes of production, legal forms and insti-
tutions; (iii) self-identification, as well as recognition by other groups, or by State au-
thorities, as differentiated collectives; and (iv) an experience of subjugation, margin-

39



alisation, dispossession, exclusion or discrimination, whether these conditions persist

or not.”*%

It is important to note that the Inter-American Commission on Human Rights (IACHR) states that
“the criterion of self-identification is the principal one for determining the condition of indigenous
people, both individually and collectively.”*"’
Rights further explained that it was not for the country or other external entities to identify an
indigenous peoples’ composition or ethnic affiliation.'®®
more than one ethnic group,109 or live in a manner which differentiates them from their ethnic
grOUp,llO
American Court of Human Rights.

In a 2010 ruling, the Inter-American Court of Human
That indigenous people can belong to

was not deemed to detract from their identity as indigenous people by the Inter-

The criterion of self-determination allows international human rights case law to feature an inclu-
sive and flexible approach to the interpretation of ‘indigenous peoples’ often relying on self-
identification as a criterion for determining their status.

However, it has also been argued that in some countries, it is controversial to use the term ‘in-
digenous peoples’. There may be local terms (e.g. tribal, first people, traditional communities), or
geographical labels (e.g. hill people) that refer to communities that could be otherwise defined as
‘indigenous’.'"! This raises the issue of the extent to which interpretation of relevant international
law (UNDRIP and ILO Convention No. 169) can be expanded to protect the rights of these commu-
nities who consciously chose not to define themselves as ‘indigenous’. This point is also highly

relevant to the discussion on the definition of the term ‘local communities’ below.
(ii) Local communities

‘Local communities’ is a broad concept that often goes undefined and unrecognised, but could be
given an equally flexible interpretation as ‘indigenous peoples’. There are no international instru-
ments dealing specifically with ‘local communities’. However, there are specific references under
international law that should be considered when ascertaining their rights at the national level.

In a 2011 expert group meeting of local community representatives within the context of Article 8
(j) and related provisions of the Convention on Biological Diversity (CBD), the term ‘local commu-
nities’ was not distinguished from the term ‘indigenous peoples’. The expert group noted that:

“The Convention on Biological Diversity uses the term ‘indigenous and local communi-
ties” with reference to communities that have a long association with, and depend on,
the lands and waters that they have traditionally live on or used, this also includes
‘forest dependent communities’. Sometimes such communities are also referred to as
‘traditional communities”**

The expert group went further, stating that many communities can be described as both ‘local’
and ‘traditional’, and that some local communities may also include peoples of indigenous de-
scent. It was acknowledged that the term ‘local community’ remains an ambiguous term, as it can
refer to a group with a legal personality and collective legal rights, or a group of individuals with
shared interests but no collective rights.""> The expert group concluded that self- identification is
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the most appropriate way to establish who may be indigenous and/or a local and/or a traditional
community.***

It is important to highlight that in the specific context of the African continent, the term ‘local
communities’ is sometimes considered more appropriate than the term ‘indigenous people’.!*®
Accordingly, the South African Development Community (SADC) Protocol on Forestry defines ‘lo-
cal communities’ as: “A coherent, social group of persons with interests or rights related to forests
or forest resources, in a particular area, which the persons hold or exercise communally in terms
of an agreement, custom or law.”*!® This is an extremely useful interpretation of the term ‘local

communities’ for the purpose of REDD+ as it identifies them in terms of their relation to forests.

According to the SADC Protocol on Forestry, definition of ‘local communities’ is related to the
physical occupation of the forested area, whereas the term ‘indigenous peoples’ refers to a shared
cultural identity and history, as well as collective physical occupation of land."” The term ‘local
communities’, as used in the UNFCCC REDD+ Safeguards, could therefore be interpreted to mean
forest dwelling local communities.

It is important for countries to clearly define if there is a distinction between indigenous peoples
and local communities, as there are no international instruments dealing specifically with the
rights of ‘local communities’. Therefore, legal status of local communities and enjoyment of collec-
tive rights may vary according to national circumstances. For example, in Brazil ‘local and tradi-
tional communities’ are a legal entity in the national constitution and therefore enjoy collective
rights.'®

(iii) Knowledge

‘Knowledge’ of indigenous peoples and local communities in international law is often referred to
within the context of intangible cultural heritage,"™ or specific traditional knowledge passed down
from generation to generation.”®® As a result, indigenous knowledge in international human rights
law ranges from the protection and recognition of indigenous oral traditions** to traditional in-
1221t is characterised by
the continuity of a type of knowledge over time or amongst generations.'?> The concept of ‘tradi-
tional forest-related knowledge’ appears in a variety of international instruments,™* but is rarely
defined further, which allows for a broad interpretation of the term.

digenous knowledge relevant to genetic resources for food and agriculture.

It is clear that some examples of indigenous knowledge will be especially relevant to REDD+ activi-
ties, including knowledge of traditional medicine and herbs;'* knowledge and practice of tradi-
tional forest livelihoods linked to conservation;**® knowledge on plant genetic resources;"*’ know!-

edge on the spiritual value of forests;'?® and knowledge on flora and fauna.'”

Nevertheless, other
types of indigenous knowledge, such as oral traditions or performing arts,"** may also be affected
by REDD+ activities. It will important to consider all types of knowledge when interpreting

UNFCCC REDD+ Safeguard (c).
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Reference to the knowledge of local communities is less prominent than to indigenous knowledge
in international law. A useful definition of ‘traditional forest-related knowledge’ can be found in
the SADC Protocol on Forestry, where knowledge of local communities is defined as:

“The accumulated knowledge, innovations, practices and technologies related to for-
ests that are vital for the conservation and sustainable use of forests or which are of
socio-economic value, and which have been developed over the years by local people

and communities”***

This definition helps shed some light on what is understood by the ‘knowledge’ of local communi-
ties according to international law. However, it does not extend to forest-related traditions which
have a purely cultural value, which must nevertheless also be considered, respected and protected
under UNFCCC REDD+ safeguard (c).
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Table 4: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safeguard (c)

Safeguard language International instrument Provision (for other relevant instruments see footnotes)

International Labour Organiza- | Article 1 “...peoples in independent countries who are regarded as indigenous on
tion, Convention No. 169 con- | account of their descent from the populations which inhabited the country, or a
“..indigenous peoples...” | cerning indigenous and tribal | geographical region to which the country belongs, at the time of conquest or colo-
peoples in independent coun- | nisation or the establishment of present state boundaries and who, irrespective of
tries (ILO Convention No. 169) their legal status, retain some or all of their own social, economic, cultural and po-
litical institutions.”**?

Southern African Development | “Local community means a coherent, social group of persons with interests or
“..local communities...” | Community Protocol on Forestry | rights related to forests or forest resources, in a particular area, which the persons
(SADC Protocol on Forestry) hold or exercise communally in terms of an agreement, custom or law.”**?

Convention on Biological Diver- | Article 8(j) “knowledge, innovations and practices of indigenous and local commu-
sity (CBD) nities embodying traditional lifestyles relevant for the conservation and sustainable

use of biological diversity.”***

UN Declaration on the Rights on | Article 31 “Cultural heritage, traditional knowledge and traditional cultural expres-

Indigenous Peoples (UNDRIP) sions can be defined as manifestations of indigenous peoples’ sciences, technolo-
gies and cultures, including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral traditions, literatures, designs,
sports and traditional games and visual and performing arts.”***

“..knowledge...of in-
digenous peoples and
members of local com-
munities...”

{9

traditional forest-related knowledge” means the accumulated knowledge, inno-
vations, practices and technologies related to forests that are vital for the conser-
vation and sustainable use of forests or which are of socio-economic value, and

which have been developed over the years by local people and communities.”**

SADC Protocol on Forestry



International human rights law has developed to encompass a variety of universal rights that are
legally enforceable. Indigenous peoples are entitled to enforce these rights, which results in both
positive and negative obligations on the part of countries. Positive obligations are measures that
countries should adopt to protect those rights, while negative obligations are requirements to en-
sure that indigenous peoples are not deprived of those rights.**’

Although there is considerably less mention of the rights of local communities in international in-
38 As discussed above, it is not entirely clear to
what extent the rights granted to indigenous peoples in international instruments also apply to
local communities. This may depend on how national legislation or practice interprets the term
‘local communities’.

struments, universal human rights invariably apply.

Despite the non-existence of a comprehensive definition of local communities in international law,
the UNFCCC REDD+ Safeguards explicitly recognise local communities as having rights which must
be protected, particularly those of forest dependent local communities. This means that in the
event that countries do not have domestic legislation granting special status and protection to
forest dependent local communities, addressing and respecting the UNFCCC REDD+ Safeguards
will require clarifying responsibilities in relation to forest dependent local communities.

(i) Non-Discrimination

International law recognises that indigenous peoples enjoy the same rights as all other citizens.
ILO Convention No. 169 Articles 2(a) and 3 and UNDRIP Articles 1, 2 and 9, state that indigenous
peoples enjoy the full measure of human rights and fundamental freedoms without discrimina-
tion. These include: the right to self-determination;*** nationality;140 the right to education;'*** the
right to employment;*** the right to fair and equal redress;'* the right to access to healthcare;'*
the right to life;
person;'*’ gender equality;'*® amongst others.'*’

the right to physical and mental integrity;'*® the right to liberty and security of

(ii) Self-Determination

The International Covenant on Civil and Political Rights (ICCPR), and the International Covenant on
Economic, Social and Cultural Rights (ICESCR) roughly define the right to self-determination as the
ability of a people to freely pursue their economic, social and cultural development, to freely dis-
pose of their natural wealth and resources and to be secure in their means of subsistence.™
UNDRIP asserts the right of indigenous peoples to self-determination, as well as the right to
autonomy in matters relating to their internal affairs. In addition UNDRIP affords indigenous peo-

ples the right to maintain and strengthen their distinct political, legal, economic, social and cul-
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tural institutions, while retaining their right to participate fully—if they so choose—in the political,
economic, social and cultural life of the country.151

Article 7 of ILO Convention No. 169 further states that:

“The peoples concerned shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual well-
being and the lands they occupy or otherwise use, and to exercise control, to the ex-
tent possible, over their own economic, social and cultural development. In addition,
they shall participate in the formulation, implementation and evaluation of plans and
programmes for national and regional development which may affect them directly.”

Article 8(2) of ILO Convention No. 169 also clarifies that the right to self determination includes
the right to retain their own institutions:

“These peoples shall have the right to retain their own customs and institutions,
where these are not incompatible with fundamental rights defined by the national le-
gal system and with internationally recognised human rights. Procedures shall be es-
tablished, whenever necessary, to resolve conflicts which may arise in the application
of this principle.”

According to Article 8(3), the right to self determination does not prevent members of these peo-
ples from enjoying the rights granted to all citizens of their country nor from assuming the corre-
sponding duties required.

Recognition of the right of self-determination of indigenous peoples as embodied in the ILO Con-
vention No. 169 and UNDRIP is pivotal to the successful implementation of UNFCCC REDD+ Safe-
guard (c). The recognition of this right by governments designing and implementing their Country
Safeguard System (CSS) is fundamental, as it is the substantive basis for the procedural rights that
must be granted to indigenous peoples, such as effective participation and FPIC. Conversely, the
right of FPIC is a procedural right that ensures that the rights of indigenous peoples to exercise
control over their own economic, social and cultural development, and to maintain their own in-
stitutions and traditional decision-making structures (e.g. self-determination), are respected.

(iii) Rights Associated with Culture

These rights can be categorised and protected under the right to respect for the identity, customs,
traditions, and institutions of indigenous peoples.™

The right to exercise™ and inherit™* indigenous traditions can be considered separate rights in
themselves. They require countries to actively protect the exercise and maintenance of cultural
inheritance, and the right not to be subjected to forced assimilation or destruction of their cul-
ture.” UNDRIP recognises the right of indigenous peoples to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the past, present
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and future manifestations of their cultures, such as archaeological and historical sites, artefacts,
designs, ceremonies, technologies and visual and performing arts and literature.**®

This right can also be found enshrined in the UNESCO Convention Concerning the Protection of
World Cultural and Natural Heritage.™’

(iv) Collective Land Tenure

The collective and individual right™*® to ancestral lands is considered to be especially important for

indigenous peoples due to their unique connection and cultural dependence.™

ILO Convention No. 169 recognises the right of ownership over collectively occupied land. It states
that:

“The rights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognised. In addition, measures shall be
taken in appropriate cases to safequard the right of the peoples concerned to use
lands not exclusively occupied by them, but to which they have traditionally had ac-
cess for their subsistence and traditional activities. Particular attention shall be paid
to the situation of nomadic peoples and shifting cultivators in this respect.”**

UNDRIP also recognises this right, as well as the country’s duty to grant collectively occupied land
legal recognition and protection.’ In the case of Mayagna (Sumo) Awas Tigni Community v. Nica-
ragua, the Inter-American Court of Human Rights held that the country has an obligation to carry
out the delimitation, demarcation and titling of an indigenous community’s lands, and that until
this was completed “the State must abstain from any acts that might affect the existence, value,

use or enjoyment of the property...”.**

The right to land can be interpreted as an overarching right composed of a series of sub-rights in-
cluding: the right to legal certainty of territorial property;'® the right to effective mechanisms to
resolve land disputes;'® the right to restoration of land;*® and the right to the installation of basic
services and utilities for the communities.'®

The right of indigenous peoples to not be removed from their ancestral land without their Free,
Prior, and Informed Consent (FPIC) was recognised and enforced in the case of Saramaka People v.
Suriname.™ For more detailed analysis of the principle of FPIC, see our analysis of UNFCCC REDD+
Safeguard (d).

(v) Benefit-Sharing

International instruments recognise that indigenous peoples have the right to an equitable share
of the benefits derived from genetic resources as well as indigenous and traditional forest-related
knowledge.'®® According to the Nagoya Protocol to the Convention on Biological Diversity, ‘fair and
equitable’ benefit sharing means that the holders'® of a resource'’® grant access to the resource
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based on mutually agreed terms.'”! The essential requirements of ‘fairness’ and ‘equity’ mean
that for any benefit-sharing arrangement, the communities that stand to be affected by such an
arrangement should have an active role in its design.

‘Benefit-sharing’ consists of both monetary and non-monetary benefits, including up-front pay-
ments, milestone payments, royalties, institutional capacity building, education and training.'”

It is unclear how this will translate to REDD+ activities, because benefit-sharing is also tied up with
other issues which need to be resolved, such as land tenure and ownership of carbon rights. In
fact, the distribution of benefits has been identified as “one of the most challenging hurdles” fac-
ing REDD+.*"

(vi) Procedural Rights

Both ILO Convention No. 169 and UNDRIP recognise that due to their particularly vulnerable na-
ture, indigenous peoples require procedural rights that are additional to those provided to the
general population under certain circumstances. These procedural rights must be respected in
particular circumstances, such as the potential relocation of an indigenous people from their col-
lective lands,””* or when a government seeks to pass legislation that has a potentially significant
impact on indigenous peoples.’”® For a more detailed analysis of the scope and content of FPIC,
see the section on UNFCCC REDD+ Safeguard (d) below.

47



Table 5: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safeguard (c)
Safeguard language | International instrument Provision (for other relevant instruments see footnotes)

ILO Convention No. 169 Article 3 “Indigenous peoples enjoy the full measure of human rights and fundamental
freedoms without discrimination.”*’®

Article 7 “The peoples concerned shall have the right to decide their own priorities for
ILO Convention No 169 the process of development as it affects their lives, beliefs, institutions and spiritual
well-being and the lands they occupy or otherwise use, and to exercise control, to the
extent possible, over their own economic, social and cultural development. In addition,
they shall participate in the formulation, implementation and evaluation of plans and
programmes for national and regional development which may affect them directly.”*”’

Article 13(1) “Indigenous peoples have the right to revitalize, use, develop and transmit
UN Declaration on the Rights of @ to future generations their histories, languages, oral traditions, philosophies, writing

nous peoples and |, gicenous Peoples (UNDRIP) systems and literatures, and to designate and retain their own names for communities,

members of local places and persons.”*’®
communities...”

“..rights of indige-

Article 14(1) “The rights of ownership and possession of the peoples concerned over

ILO Convention No. 169 the lands which they traditionally occupy shall be recognised. In addition, measures
shall be taken in appropriate cases to safeguard the right of the peoples concerned to
use lands not exclusively occupied by them, but to which they have traditionally had
access for their subsistence and traditional activities.”*”®

Nagoya Protocol on Access to Ge-

netic Resources and the Fair and | Article 5(5) “Each Party shall take legislative, administrative or policy measures, as ap-
Equitable Sharing of Benefits Aris- | propriate, in order that the benefits arising from the utilization of traditional knowledge
ing from their Utilization to the | associated with genetic resources are shared in a fair and equitable way with indige-

Convention on Biological Diversity = nous and local communities holding such knowledge.”**°
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UNFCCC REDD+ Safeguard (d) language: “The full and effective participation of relevant stake-
holders, in particular, indigenous peoples and local communities, in actions referred to in para-
graphs 70 and 72 of the decision.”

Interpretation of UNFCCC REDD+ Safeguard (d) requires understanding the meaning of ‘full and
effective participation’ and of ‘relevant stakeholders’. In particular, it requires grasping the fact
that provisions for participation under international law are different for particularly vulnerable
stakeholders such as indigenous peoples and local communities (as defined above).

Our analysis is therefore presented breaking down the concepts under the following framework
supported by two tables that refer to provisions of international law relevant to the term’s inter-
pretation:

A.  Understanding ‘full and effective participation’
B. Creating an enabling environment for effective participation

i. Adequate access to information
ii. Implementing participatory mechanisms
iii. Conflict resolution mechanisms/access to justice

C. Effective participation of indigenous peoples and local communities

i.  Creating an enabling environment
ii. Free, Prior and Informed Consent (FPIC)

According to our analysis, participation is considered to be one of the fundamental principles of
democratic governance.’ The Inter-American Strategy for the Promotion of Public Participation
in Decision making for Sustainable Development (ISP)*** defines public participation as:

“All interaction between government and civil society, and includes the process by
which government and civil society open dialogue, establish partnerships, share in-
formation, and otherwise interact to design, implement, and evaluate development
policies, projects, and programs. The process requires the involvement and commit-
ment of all interested parties, including, among others, the poor and traditionally

marginalized groups, especially disadvantaged racial and ethnic minorities”.'**

Different types of participation include simple ‘information sharing’ (a one-way flow of informa-
tion), ‘consultation’ (two-way flow of information and exchange of views), ‘collaboration’ (joint
activities, involving other groups but the initiator retains decision making authority), ‘joint deci-
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sion making’ (collaboration where there is shared control over a decision made) and ‘empower-
ment’ (where control over decision making, resources and activities from the initiator to other
stakeholders).'®*

Ensuring “full and effective participation’ requires the recognition and implementation of a num-
ber of procedural rights. This includes: providing relevant information to stakeholders in a timely
and culturally appropriate manner; ensuring stakeholder consultation in decision making proc-
esses at local, regional, and national levels, while respecting traditional decision making and gov-
ernance systems in indigenous lands and territories; and providing stakeholders with access to re-
course mechanisms regarding participation in decision making.'®®

Providing these procedural rights may not be sufficient to ensure participation in decision making
and implementation processes in themselves. Nevertheless, stakeholder participation cannot be
full or effective without them.

(i) Adequate Access to Information

The right of access to information, as analysed in UNFCCC REDD+ Safeguard (b), is recognised as a
fundamental right in a number of international and regional agreements. The International Cove-
nant on Economic, Social, and Cultural Rights (ICESCR) identifies access to information as an es-
sential element of effective participation, stating that “education shall enable all persons to par-
ticipate effectively in a free society.”*®

Access to environmental information ensures that relevant stakeholders are able to participate in
decisions related to the environment in an informed manner. As seen in the analysis of UNFCCC
REDD+ Safeguard (b), the right of access to information places the obligation on public bodies to
ensure both passive and active access to information, as well as adequate legal recourse in the
event of a refusal to provide the requested information.

The Akwé: Kon Voluntary Guidelines of the Convention on Biological Diversity, in the context of
public participation in impact assessments for specific projects, provide some information on what
is understood by ‘adequate’ information. According to the Guidelines, the proponent of a project
or the responsible government authority, when engaging in a process of public consultation,
should provide:

“a brief summary of the proposal, the sites and communities likely to be affected, an-
ticipated impacts (if any) on the conservation and sustainable use of biological diver-
sity, as well as possible cultural and social impacts, arrangements for public consulta-
tion, contact details, key dates in the life of the project, including those regarding im-
pact assessment procedures, and identify obligations under national and sub-national
laws as well sub regional, regional and international agreements. The development
proposal and impact assessment should be made available to organizations repre-
senting indigenous and local communities and relevant stakeholders for the purpose
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of public scrutiny and consultation. It should include all details relevant to the pro-
posa/ 27187

This also means that access to environmental information should be available in a timely manner,
early enough for the public to have the opportunity to respond and participate in the decision
making process.'®

The means of communication is also important and can include:

“all normal public means of notification (print, electronic and personal media, includ-
ing newspapers, radio, television, village/town meetings etc.) taking into account the
situation of remote or isolated and largely non-literate communities, and ensure that
such notification and consultation take place in the language(s) of the communities
and region that will be affected.”**®

It will be important to ensure that notification takes place in a culturally appropriate manner.

Another necessary element to ensure access to information is adequate capacity. The Access Ini-
tiative concluded that one obstacle to effective public participation was the lack of understanding
of what is meant by access to information.'*® The study found that:

“Many government officials, including members of the judiciary do not have a thor-
ough understanding of access [to information] laws and public participation practices
... At the same time, citizens are often unaware of their rights and lack the skills
needed to participate effectively, demand and collect the information they need, and
make complaints or seek remedies when they are dissatisfied with environmental de-

cisions.” ***

It will be important that government officials, indigenous peoples, local communities, civil society

and the private sector have the capacity to access adequate information to ensure that their par-
ticipation is informed and effective.

(ii) Implementing Participatory Mechanisms

Appropriate procedures to enable participation in decision making entail a two-way flow of infor-
mation and exchange of views."?

Mechanisms that enable government and civil society to provide and obtain relevant information
on policies, projects, and programmes in a timely and culturally appropriate manner must be in
place to enable the participation of the relevant stakeholders in decisions related to the manage-
ment of forest resources. This includes, for example, policy and project design, implementation
and evaluation. Furthermore, adequate legal, regulatory and institutional frameworks must also
be in place to support the effective implementation of these mechanisms.

The only current example of an international agreement that explicitly focuses on public participa-
tion is the Convention on Access to Information, Public Participation in Decision-Making and Ac-
cess to Justice in Environmental Matters (Aarhus Convention). While it does not apply to REDD+
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countries, it can be useful to consider how this instrument envisages “appropriate procedures to
enable participation in decision-making.” The Aarhus Convention distinguishes between public
participation on specific activities’”®* and environmental policy decision-making in general.”* In
addition to reaffirming the steps identified above, the Aarhus Convention requires public authori-
ties to take ‘due account’ of the outcome of the public participation in the final decision.'®

The Recommendations of the Mechanism for Follow-up on the Implementation of the Inter-
American Convention against Corruption’s (MESICIC) Committee of Experts’ give the following
guidance on mechanisms for ensuring the exchange of views between the public and government:

“Governments should establish, within the framework of the executive and legislative
branches (or of other agencies) or institutionalise consultation mechanisms to enable
civil society to express opinions and make proposals in areas of concern to them. They
should also take steps to enhance the effectiveness of provisions related to these con-
sultation mechanisms, by issuing requlations on mechanisms such as referenda plebi-
scites, consultation panels and public hearings so that they can effectively be made
available to the public’**®

In this context, the term ‘consultation’ is used by the MESICIC Committee of Experts as meaning “a
process which enables an exchange of views.” According to the spectrum of participation identi-
fied above, the procedures for enabling participation, both under the Aarhus Convention and the
MESICIC Committee of Experts’ recommendations, are more likely to result in ‘consultation’ (two-
way flow of information and exchange of views) rather than ‘joint decision-making’ (collaboration
where there is shared control over a decision made) or ‘empowerment’ (where control over deci-
sion-making, resources and activities is transferred from the initiator to other stakeholders). We
understand ‘full and effective participation’ to be closer to the concepts of ‘joint decision-making’
and ‘empowerment’,"”’” and conclude that merely ensuring ‘consultation’ does not equate to ‘full

and effective participation’ that would meet the objectives of UNFCCC REDD+ Safeguard (d).

Due to the vulnerability of indigenous peoples and local communities in decision making, mecha-
nisms to ensure their participation are explicitly dealt with in international law and are examined
in Section C below, entitled “effective participation of indigenous peoples and local communities.”

(iii) Conflict Resolution Mechanisms/Access To Justice

It is necessary to provide certain (legal or quasi-legal) recourse to ensure that at the very least, the
procedural steps that enable participation are respected. This will often rely on the existence of
appropriate mechanisms for access to justice in the context of public participation, which differs
to access to justice more generally.

Access to justice in the context of public participation generally refers to the right to challenge the
failure of a public body to carry out its obligations in supporting public participation. In many
cases, the failures relate to the obligation to provide information necessary for effective participa-
tion, or the failure to ensure adequate communication with the public, where such a legal obliga-
tion exists.
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Relevant to the above, in the case of Claude-Reyes et al v. Chile the Inter-American Court of Hu-
man Rights ruled that countries should enshrine the right to a judicial review of any administrative
decision denying access to information through a recourse that is “simple, effective, quick, and not
burdensome, and that allows the challenging of decisions of public officials that deny the right of

access to specific information or simply neglect to answer the request.”**®

In the case of Saramaka People v. Suriname, the Inter-American Court of Human Rights held that
the government of Suriname had violated the collective property right of the Saramaka people by
granting logging and gold mining concessions on their ancestral territory without seeking their
FPIC on the project. It ruled that:

“To ensure the effective participation of the interested peoples, a State also has a duty
to actively consult with said peoples...such consultations must be held in good faith,
through culturally appropriate procedures and with the objective of reaching an
agreement. The State must also initiate consultations from the early stages of the de-
velopment project and that the people interested must be aware of possible health
and environmental risks.”**

This line of argument was followed in the recent ruling of the same Court in the case of Sarayaku
v. Ecuador. In 2002 the company CGC Argentina entered the territory of the Sarayaku indigenous
community in the Ecuadorian Amazon accompanied by the Ecuadorian Army, and began using ex-
plosives in oil exploration without the permission of the Sarayaku people. The Court ruled that
Ecuador failed to take the appropriate procedural steps to ensure the Sarayaku people’s participa-
tion in the decision.”®
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Table 6: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safequard (d)

Safeguard language International instrument Provision (for other relevant instruments see footnotes) |

Rio Declaration on Environment | Principle 10 “Environmental issues are best handled with participation of

and Development all concerned citizens, at the relevant level. At the national level, each indi-
vidual shall have... the opportunity to participate in decision-making proc-

“...full and effective esses.”
participation...” States shall facilitate and encourage public awareness and participation by

making information widely available. Effective access to judicial and ad-
ministrative proceedings, including redress and remedy, shall be pro-
vided.”**!

Agenda 21 Article 10.10 “Governments at the appropriate level, in collaboration with
national organizations and with the support of regional and international
organizations, should establish innovative procedures, programmes, pro-
jects and services that facilitate and encourage the active participation of
those affected in the decision-making process, especially of groups that
have hitherto, often been excluded, such as women, youth, indigenous
people and their communities and other local communities.”**

“...relevant stake-
holders...”
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In its broadest sense ‘relevant stakeholders’ is understood to include all members of the public
currently affected by the decision.’® However, the language of the safeguard draws special atten-
tion to the status of indigenous peoples and local communities.

As seen under the interpretation of the concept of full and effective participation, ‘consultation’ is
not necessarily sufficient to ensure the full and effective participation of relevant stakeholders on
its own. At the very least, strong procedural measures to ensure access to justice can contribute to
more full and effective participation by improving the accountability of decision-making. Due to
their vulnerability, international law creates an additional procedural requirement that under cer-
tain conditions, and in relation to decisions, legislation or administrative actions that may affect
indigenous peoples, their Free, Prior, and Informed Consent (FPIC) must be obtained.

(i) Creating an Enabling Environment

The Akwé: Kon Voluntary Guidelines for the Conduct of Cultural, Environmental and Social Impact
Assessments®® can be useful to interpret the scope of full and effective participation for indige-
nous peoples and local communities. These guidelines are specifically provided to “Support the
full and effective participation and involvement of indigenous and local communities in screening,
scoping and development planning exercises.”*®
ticipation for indigenous peoples and local communities in decisions relating to proposed devel-
opments on their land, which include among others: notifications, financial, legal and technical
support and review processes. The specific and relevant language of the guidelines is the follow-
ing:

The guidelines provide the scope of public par-

“(a) Notification and public consultation of proposed development ...(b) Identification
of indigenous and local communities and stakeholders likely to be affected ... (c) Es-
tablishment of mechanisms for indigenous and local community participation (d) Es-
tablishment of an agreed process for recording the views and concerns of the mem-
bers of the indigenous or local community ... (e) Identification and provision of suffi-
cient human, financial, technical and legal resources for effective indigenous and local
community participation in all phases of impact assessment procedures. (f) Identifica-
tion and provision of sufficient human, financial, technical and legal resources for ef-
fective indigenous and local community participation in all phases of impact assess-
ment procedures; ... (i) Establishment of a review and appeal process.”**

Article 6(1) of ILO Convention No. 169 recognises a general requirement to ‘consult’ with indige-
nous peoples.””” Consultation with indigenous peoples is therefore a general obligation under the
Convention, whenever legislative or administrative measures affect them directly.”® In addition,
the Convention particularly emphasizes the need to consult in specific circumstances, including
prior to exploration or exploitation of sub-surface resources, and prior to relocation and land
alienation.””
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According to the ILO Committee of Experts on the Application of Conventions and Recommenda-
tion’s (CEACR) 2010 General Observation:

Consultations must be formal, full and exercised in good faith; here must be a genuine
dialogue between governments and indigenous and tribal peoples characterized by com-
munication and understanding, mutual respect, good faith and the sincere wish to reach a
common accord;

Appropriate procedural mechanisms have to be put in place at the national level and they
have to be in a form appropriate to the circumstances;

Consultations have to be undertaken through indigenous and tribal peoples’ representa-
tive institutions as regards legislative and administrative measures; and

Consultations have to be undertaken with the objective of reaching agreement or consent
to the proposed measures.**°

The General Observation also clarifies that pro forma consultations or mere information will not
meet the requirements of the Convention. At the same time, such consultations do not imply a

right to veto, and they need not necessarily conclude in the reaching of agreement or consent.
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These guidelines have been reaffirmed by the Inter-American Court of Human Rights in the case of
Saramaka People v. Suriname.”™ It is important to highlight that the Court also further defined
what was understood by ‘effective participation’ in relation to development projects potentially

affecting indigenous peoples:

“This duty requires the State to both accept and disseminate information, and entails
constant communication between the parties. These consultations must be in good
faith, through culturally appropriate procedures and with the objective of reaching an
agreement. Furthermore, the Saramakas must be consulted, in accordance with their
own traditions, at the early stages of a development or investment plan, not only
when the need arises to obtain approval from the community, if such is the case. Early
notice provides time for internal discussion within communities and for proper feed-
back to the State. The State must also ensure that members of the Saramaka people
are aware of possible risks, including environmental and health risks, in order that the
proposed development or investment plan is accepted knowingly and voluntarily. Fi-
nally, consultation should take account of the Saramaka people’s traditional methods
of decision making.”**>

However, ‘consultation’ alone does not ensure ‘full and effective participation’ in relation to in-
digenous peoples. In specific circumstances, particularly in the event of relocation of indigenous

peoples, ILO Convention No. 169

2% imposes an additional requirement to obtain FPIC on the de-

veloper. This was confirmed in the case of the Saramaka People:
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“Regarding large-scale development or investment projects that would have a major
impact within Saramaka territory, the State has a duty not only to consult with the
Saramakas, but also to obtain their free, prior and informed consent, according to

. ey 21
their customs and traditions.”**



Finally, UNDRIP declares that public participation is effective when FPIC**® of the concerned peo-

ples is obtained. The principle of FPIC is also recognised in the Convention on Biological Diversity
(CBD),?"” and Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing
of Benefits Arising from their Utilization.”*®

The Handbook for ILO tripartite constituents on Understanding Convention No. 169 endorses the
understanding that FPIC is a procedural right. It states that:

“Indigenous peoples have the same rights as all other citizens to participate in the
general democratic life of the State and to vote in such processes. In addition, States
have the obligation to specifically consult with and ensure the participation of indige-
nous peoples, whenever measures are being considered which may affect them di-
rectly. This does not mean that indigenous peoples have special rights but that given
their situation, special measures for consultation and participation are required, to
safeguard their rights within the framework of a democratic State.”**

Although the concepts of full and effective participation and FPIC are not inextricably linked, in the
context of REDD+ obtaining the FPIC of indigenous peoples is a minimum procedural requirement
on the path to ensuring their full and effective participation. The scope, content, and instances
identified under international law that trigger the requirement of obtaining FPIC are examined
below.

(ii) Free Prior and Informed Consent (FPIC)

Ensuring the FPIC of indigenous peoples is a procedural obligation of countries and must be ful-
filled in a number of circumstances in accordance with relevant international law, including:

e when considering the removal of indigenous peoples from their collective land; **°

e in relation to the removal of cultural, intellectual, religious or spiritual property from in-
digenous territory;?*!

e prior to the adoption of legislative or administrative measures that may affect indigenous
peoples;**

e prior to the storage or disposal of hazardous materials on the land or territory of indige-
nous peoples;*?

e prior to the authorisation of projects for the extraction of natural resources from the ter-
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ritory of indigenous peoples;”™ and

e prior to accessing genetic resources or traditional knowledge associated with them.**

Although these international instruments refer to the need to ensure that FPIC is obtained, it is
not actually defined. Furthermore, only limited authoritative and consistent guidance is provided
in international law. UNDRIP is the most comprehensive in its requirements for FPIC. UNFCCC
REDD+ Safeguard (c) explicitly refers to UNDRIP, which is also relevant for UNFCCC REDD+ Safe-
guard (d).
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As noted above, our analysis of ‘full and effective participation’ suggests that UNFCCC REDD+
Safeguard (d) goes beyond the requirement to carry out a ‘consultation’, instead seeking joint de-
cision-making or empowerment in the participatory process. The degree to which the right of FPIC
provides a legal basis for ensuring ‘full and effective participation’ of indigenous peoples (in the
empowerment sense of the term), and therefore whether international law is actually designed to
enable it, depends largely on the scope and content of FPIC. See box 2 for the scope of FPIC under
ILO Convention No. 169.

It is important to note that although the general objective of FPIC is to obtain consent, it is not
clear to what degree consent must be obtained before a decision is made. According to the Inter-
pretative Guide to ILO Convention No. 169, reaching consent does not necessarily mean reaching
an agreement over the proposed action or process.”® Consent under this guide can refer the fact
indigenous peoples have reasonably understood to the proposed agreement, without actually giv-
ing their consent for it to go forward. According to the updated ILO’s Handbook for Understanding
the Indigenous and Tribal People’s Convention 1989 (No. 169), the extent of the obligation is to
ensure a qualitative process of good faith negotiations through which agreement and consent can
be achieved ‘if possible’ rather than broad information sharing with no possibility of influencing
decision-making.””’

Therefore, the precise scope and operationalization of FPIC, and the degree to which consent
must be sought can only be ascertained through an examination of regional and national jurispru-
dence and country practice. Our limited examination of regional and national jurisprudence pro-
vides a contrasting approach. The EU Council Resolution of 30" November 1998 declared that “in-
digenous peoples have the right to choose their own development paths, which includes the right
to object to projects, in particular in their traditional areas.”**®

On the other hand, the recent case of Sarayaku v. Ecuador®™

Human Rights, indicates a contrasting example of state practice. The Government of Ecuador ar-
gued that while compliance with FPIC required the participation of indigenous peoples, it did not
grant those indigenous peoples the right to veto a project.”*

before the Inter-American Court of

Analysis of the scope and content of FPIC under international and regional law indicates that while
it is an essential procedural requirement, it does not go as far as enabling the ‘full and effective’
participation of indigenous peoples. The specific wording of UNFCCC REDD+ Safeguard (d) is that
the ‘full and effective’ participation of relevant stakeholders should be enabled, meaning that it
creates an obligation that goes beyond those currently found in international law. Countries
should understand that addressing and respecting this safeguard consistently with international
law means that although they must comply with current obligations, further steps must be taken
to ensure that they go beyond consultation, and provide real opportunities for indigenous peoples
to influence decisions in relation to legislative or administrative measures that may significantly
affect them.
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Box 2: Scope and content of FPIC

The basic principles of FPIC are outlined in the ILO’s Guide to Convention No. 169 in the following

manner: 231

Free refers to no coercion, intimidation, or manipulation;

Prior consent has been sought sufficiently in advance of any authorisation; commencement of ac-
tivities and respect time requirements of indigenous consultation/ consensus processes;

Informed information provided covers (at minimum) the following aspects:

a. The nature, size, pace, reversibility and scope of any proposed project or activity;
b. The reason or purpose of the project and/or activity;

c. The duration of the project or activity;

d. The locality of areas that will be affected;

e.A preliminary assessment of the likely economic, social, cultural and environmental impact, in-
cluding potential risks and fair and equitable benefit sharing in a context that respects the precau-
tionary principle;

f. Personnel likely to be involved in the execution of the proposed project (including indigenous
peoples, private sector staff, research institutions, government employees and others);

g. Procedures that the project may entail.

Consent: the parties should establish a dialogue allowing them to find appropriate solutions in an
atmosphere of mutual respect and in good faith, and full and equitable participation. Indigenous
peoples should be able to participate through their own freely chosen representatives and cus-
tomary or other institutions. The inclusion of a gender perspective and the participation of indige-
nous women are essential, as well as participation of children and youth as appropriate. This
process may include the option of withholding consent.

59




Table 7: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safeguard (d)

Safeguard language

“...full and effective
participation of
relevant stake-

holders, in particu-

lar indigenous peo-
ples and local com-
munities...”
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International instrument

ILO Convention No. 169

UN Declaration on the Rights of
Indigenous Peoples (UNDRIP)

Nagoya Protocol on Access to
Genetic Resources and the Fair
and Equitable Sharing of Bene-
fits Arising from their Utilisa-
tion (ABS) to the Convention on
Biological Diversity

UNDRIP

Provision (for other relevant instruments see footnotes)

Article 6 “Governments shall consult the peoples concerned, through appropriate proce-
dures and in particular through their representative institutions, whenever consideration is
being given to legislative or administrative measures which may affect them directly. The
consultations carried out in application of this Convention shall be undertaken, in good
faith and in a form appropriate to the circumstances, with the objective of achieving
agreement or consent to the proposed measures.”**

Article 32(2) “States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free and
informed consent prior to the approval of any project affecting their lands or territories
and other resources, particularly in connection with the development, utilization or exploi-
tation of mineral, water or other resources.”?*

Article 7 “In accordance with domestic law, each Party shall take measures, as appropriate,
with the aim of ensuring that traditional knowledge associated with genetic resources that
is held by indigenous and local communities is accessed with the prior and informed con-
sent or approval and involvement of these indigenous and local communities, and that
mutually agreed terms have been established.”***

Article 28 “Indigenous peoples have the right to redress, by means that can include resti-
tution or, when this is not possible, just, fair and equitable compensation, for the lands,
territories and resources which they have traditionally owned or otherwise occupied or
used, and which have been confiscated, taken, occupied, used or damaged without their
free, prior and informed consent.”?*



UNFCCC REDD+ Safeguard (e) language: “Actions are consistent with the conservation of natural
forests and biological diversity, ensuring that actions referred to in paragraph 70 of this decision
are not used for the conversion of natural forests, but are instead used to incentivize the protec-
tion and conservation of natural forests and their ecosystem services, and to enhance other so-
cial and environmental benefits.’”

1“Taking into account the need for sustainable livelihoods of indigenous peoples and local com-
munities and their interdependence on forests in most countries, reflected in the United Nations
Declaration on the Rights of Indigenous Peoples, as well as the International Mother Earth Day.”

The primary objective of UNFCCC REDD+ Safeguard (e) is the conservation of natural forests and
biological diversity. However, to understand what this specifically entails we draw on relevant in-
ternational instruments. The Convention of Biological Diversity (CBD) is the most comprehensive
international agreement that deals with the conservation of biological diversity. Many of its provi-
sions are relevant, and its interpretative documents and COP decisions can help in understanding
what is required in order to comply with UNFCCC REDD+ Safeguard (e).

Our analysis is presented by breaking down the various concepts that constitute UNFCCC REDD+
Safeguard (e) according to the following framework, supported by three tables that refer to provi-
sions of international law relevant to the term’s interpretation:

A. No conversion of natural forests

i. Defining natural forests, biological diversity and ecosystem services
ii. Prohibiting the conversion of natural forests

B. Protection and conservation of natural forests and biological diversity

i. General measures to protect natural forests and biodiversity
ii. Enhancement of other benefits

(i) Defining Natural Forests, Biological Diversity and Ecosystem Services

The definition of ‘forest’ is a disputed one. The degree of success of forest protection may in fact
depend on what qualifies as a forest and therefore, what areas should be protected.

The current definition of “forests’ adopted by the Conference of the Parties serving as the Meeting
of the Parties (CMP) to the Kyoto Protocol®® has been a source of concern for a number of civil
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society organisations,”®” who argue that it could include monoculture plantations, which contrib-
ute less to biodiversity compared to ‘natural forests’ as defined by FAO.

The wording of UNFCCC REDD+ Safeguard (e) however, explicitly uses the wording ‘natural forest’
rather that ‘forests’. The FAQ’s 2010 Global Forest Resources Assessment provides further informa-
tion on the term ‘natural forest’, which it defines as: “naturally regenerated forest of native spe-
cies, where there are no clearly visible indications of human activities and the ecological processes
are not significantly disturbed.”**® The wording of UNFCCC REDD+ Safeguard (e) therefore aims to
address the concerns of civil society that monoculture plantations would be included under
REDD+ activities.

Article 2 of the Convention on Biological Diversity defines ‘biological diversity’ as being:

“the variability among living organisms from all sources including, inter alia, terres-
trial, marine, and other aquatic ecosystems and the ecological complexes of which
they are part; this includes diversity within species, between species, and of ecosys-
tems.”

While instruments may vary as to the emphasis they place on specific aspects of biological diver-
sity (e.g. flora, fauna, genetic resources), they are generally in agreement with the CBD’s defini-

tion.?*

Neither the UNFCCC nor the CBD currently define ‘ecosystem services’. Currently, the most com-
prehensive definition is that of the Millennium Ecosystem Assessment (MEA),**® which defines
ecosystem services as the benefits provided by ecosystems, which include:

“Provisioning services such as food, water, timber, fiber, and genetic resources; regu-
lating services such as the requlation of climate, floods, disease, and water quality as
well as waste treatment; cultural services such as recreation, aesthetic enjoyment,
and spiritual fulfilment; and supporting services such as soil formation, pollination,
and nutrient cycling.” ***

As UNFCCC REDD+ Safeguard (e) requires that actions are used to incentivise the protection and
conservation of ecosystem services, it is important for REDD+ countries to identify and clearly de-
fine them. The scope of the Millennium Ecosystem Assessment definition of these services can be
useful when undertaking this exercise. See Table 9 for some examples of these ecosystem services
classified by: provisioning,*** regulating,®* cultural®** and supporting services.*

(ii) Prohibiting the Conversion of Natural Forests

The importance of reducing the conversion of natural forests into land used for other purposes is
clear. This is especially so when considering how surging international demand for commodities
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such as oil palm, sugar, timber, pulp, paper and, increasingly for biofuels and feedstocks, has
caused a significant increase in the conversion of natural forests to plantations.?*® Additionally,
one frequently discussed risk to biodiversity from REDD+ is the creation of perverse incentives
that would undermine biodiversity objectives, notably by subsidizing or otherwise facilitating in-
dustrial-scale extraction of timber.”*” Another risk that the implementation of REDD+ potentially
causes for biodiversity is the displacement of deforestation and degradation to areas which are
low in carbon but rich in biodiversity, or conversion or reforestation of an area with non-native
tree species—often monocultures with greater carbon savings.”*®

The term ‘conversion of natural forests’ is not specifically defined in the analysed international
instruments, but it is referred to. In its first session, the CMP to the Kyoto Protocol linked ‘defores-
tation’ to the ‘conversion’ of forests, when stating that deforestation is “the direct human-induced
conversion of forested land to non-forested land.” **° Likewise, the FAO 2000 Forest Resources As-
sessment, defines deforestation as: ‘the conversion of forest to another land use or the long-term
reduction of the tree canopy cover below the minimum 10 percent threshold.”

As highlighted before, the requirement of UNFCCC REDD+ Safeguard (e) that “actions referred to
in paragraph 70%°° of the decision are not used for the conversion of natural forests” suggest that
REDD+ activities should not include the conversion of natural forests into monoculture planta-
tions.
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Table 8: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safeguard (e)

Safeguard language International instrument Provision (for other relevant instruments see footnotes) |

“..natural forests...”

FAO Global Forest Resources
Assessment 2010

“Naturally regenerated forest of native species, where there are no clearly visible indi-
cations of human activities and the ecological processes are not significantly dis-
turbed.”*"

“..biological diversity...”

Convention on Biological
Diversity (CBD)

Article 2 ““Biological diversity’ means the variability among living organisms from all
sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the
ecological complexes of which they are part; this includes diversity within species, be-

tween species, and of all ecosystems.”*>*

“..ecosystem services...”

Millennium Ecosystems As-
sessment (MEA)

“Provisioning services such as food, water, timber, fiber, and genetic resources; regulat-
ing services such as the regulation of climate, floods, disease, and water quality as well
as waste treatment; cultural services such as recreation, aesthetic enjoyment, and spiri-
tual fulfillment; and supporting services such as soil formation, pollination, and nutrient
cycling.” *>




Table 9: Examples of ecosystem services

Part I: Understanding the UNFCCC REDD+ Safeguards in Accordance with International Law

Food (derived from plants, animals,
and microbes); fibre (wood, jute, cot-
ton, hemp, silk, and wool);

Air quality regulation (ecosystems both

contribute chemicals to and extract
chemicals from the atmosphere, influenc-

ing many aspects of air quality);

Cultural diversity (the diversity of ecosys-
tems is one factor influencing the diversity
of cultures);

Soil formation (because many provisioning services
depend on soil fertility, the rate of soil formation

influences human well-being in many ways);

Fuel (wood, dung, and other biological
materials serving as sources of en-
ergy); genetic resources (includes the
genes and genetic information used for
animal and plant breeding and bio-
technology);

Climate regulation (ecosystems influence
climate both locally and globally. At a local
scale, for example, changes in land cover
can affect both temperature and precipita-
tion. At the global scale, ecosystems play
an important role in climate by either se-

guestering or emitting greenhouse gases);

Spiritual and religious values (many relig-
ions attach spiritual and religious values to
ecosystems or their components);

Photosynthesis (photosynthesis produces oxygen
necessary for most living organisms; primary pro-
duction (the assimilation or accumulation of en-
ergy and nutrients by organisms));

Fresh water (people obtain fresh water
from ecosystems and thus the supply
of fresh water can be considered a
provisioning service).254

Erosion regulation (vegetative cover plays
an important role in soil retention and the
prevention of landslides);

Knowledge systems (ecosystems influence
the types of knowledge systems devel-
oped by different cultures);

Nutrient cycling (approximately 20 nutrients es-
sential for life, including nitrogen and phosphorus,
cycle through ecosystems and are maintained at
different concentrations in different parts of eco-
systems); Water cycling (water cycles through eco-

. . .. . 255
systems and is essential for living organisms).
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(i) General Measures to Protect Natural Forests and Biodiversity

Much attention has been focused on the international law governing the utilization of biological
diversity, which has led to the development of six key global conventions. These are:

- The Convention on Wetlands (Ramsar Convention) adopted in 1971,

- The World Heritage Convention (WHC) adopted in 1972;

- The Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES) adopted in 1973;

- Bonn Convention adopted in 1979;

- The Convention on Biological Diversity (CBD) adopted in 1992; and

- The International Treaty on Plant Genetic Resources for Food and Agriculture (IPTGRFA),
adopted in 2001.

To meet their objectives, these six conventions implement actions at global, regional and national
levels, and have developed approaches, tools and guidelines. To ensure consistency in our inter-
pretation and recommendations for implementing measures (See Part Il of this Guidance Docu-
ment), we suggest taking into account relevant provisions from all six of these conventions.

As the over-arching international instrument for the conservation of biological diversity, the CBD
is the most pertinent convention to UNFCCC REDD+ safeguard (e). The CBD, through its relevant
institutional bodies,”® has produced a number of decisions, targets and work programmes that
have specific relevance for the conservation of forest biological diversity.

The tenth meeting of the Conference of the Parties (COP 10) to the CBD saw the adoption of the
Strategic Plan for Biodiversity 2011-2020, which is organised under a number of strategic goals
and targets (the Aichi Biodiversity Targets).””” The Strategic Plan is to be implemented through
activities primarily at the national or sub-national level, with supporting action at the regional and
global levels.”® The detailed guidance for the implementation of the Strategic Plan is contained in
the CBD’s various thematic programmes of work. The expanded programme of work on forest
biodiversity is the most relevant thematic programme of work for the purpose of UNFCCC REDD+
Safeguard (e).

The expanded programme of work on forest biological diversity and the Aichi Targets are too large
and complex to examine in any detail for the purpose of this section. However, we recommend
that countries looking to understand the term ‘conservation of biological diversity’, and the rele-
vant implementing measures, refer to these two elements of the CBD’s work.

(ii) Enhancement of Other Benefits

The language of UNFCCC REDD+ Safeguard (e) specifically requires REDD+ actions to be used to
enhance other social and environmental benefits, and to take into account:
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“the need for sustainable livelihoods of indigenous peoples and local communities and
their interdependence on forests in most countries, reflected in the United Nations
Declaration on the Rights of Indigenous Peoples, as well as the International Mother
Earth Day.”

We have therefore examined the scope of this term and the international language surrounding
the need for sustainable livelihoods of both local communities and indigenous peoples.

We note that the Inter-American Court of Human Rights has interpreted the right to life under the
Protocol of San Salvador to include a duty to conserve forests. This is due to the relationship be-
tween forests and livelihoods, where the court acknowledged that forest conservation was neces-
sary to ensure the livelihoods®® as indigenous and local communities often depend on specific
subsistence activities.”®® Examples of traditional livelihoods which depend on subsistence activities
and traditional collective systems include hunting, gathering and fishing carried out in ancestral
territories.”®

In addition, links have been drawn between forests and the Millennium Development Goals
(MDGs).”® The FAO in particular has worked to raise awareness about the links between forests
and the MDGs in order to highlight forests' contribution to national development goals, and to
help adequately reflect poverty reduction and food security in national forest programmes and
other sustainable development plans.”

The FAO has noted that forests (through their ecosystem services) have a significant impact on
two of the MDGs: Goal 1, which pertains to poverty and hunger reduction; and Goal 7, which re-
fers to environmental sustainability:

“On the one side forests maintain land productivity and the provision of water re-
sources to agricultural systems thus contributing to food production and food secu-
rity; they provide wood and non wood forest products, income and employment to
millions of people. On the other side, they protect biological diversity; maintain and
provide clean and reliable water resources to urban and rural population; conserve
soils, protect against flooding, enable carbon sequestration to protect the atmosphere

and protect coastal and marine resources.”***

UNFCCC REDD+ Safeguard (e) explicitly states that REDD+ activities should contribute to the en-
hancement of other social and economic benefits that support livelihoods.

Measures to incentivise the protection of biodiversity while also contributing to the enhancement
of other social and economic benefits mainly fall into two categories: direct and indirect ap-
proaches.”® Direct approaches generally provide monetary incentives such as ‘paying’ relevant
actors to achieve biodiversity-friendly outcomes or, conversely, to not achieve outcomes that
harm biodiversity. Examples include conservation leases, covenants or easements, and schemes
providing payments for ecosystem services. **°

Indirect approaches seek to support activities or projects that are not designed exclusively to con-
serve or promote the sustainable use of biodiversity, but have the effect of contributing towards
these objectives. Many of these incentives are non-monetary in nature (although they may have
financial implications for the provider)an example of which is the official recognition of the role of
local communities in the context of community-based natural resource management pro-

2
grammes. *7
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From these examples we can see that indirect approaches for incentivising conservation of biodi-
versity could be applied to REDD+ activities.?®®
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Table 10: Provisions of international law relevant to the interpretation UNFCCC REDD+ Safeguard (e)

Safeguard language International instrument | Provision |

World Charter for Nature Article 1(4) “Ecosystems and organisms, as well as the land, marine and atmospheric
resources that are utilized by man, shall be managed to achieve and maintain opti-
mum sustainable productivity, but not in such a way as to endanger the integrity of
those other eco systems or species with which they coexist.”?*

Agenda 21 Article 11.13(a) “Maintain existing forests through conservation and management,

“..conservation of natural and sustain and expand areas under forest and tree cover, through the conservation of
forests and their ecosys- natural forests, protection, forest rehabilitation, regeneration, afforestation, reforesta-
tem services...” tion and tree planting, with a view to maintaining or restoring the ecological balance

and expanding the contribution of forests to human needs and welfare.”*”°

ASEAN Agreement on the Article 2 “Conservation and management of natural resources are treated as an inte-
Conservation of Nature and | gral part of development planning at all stages and at all levels. In the formulation of
Natural Resources all development plans, give as full consideration to ecological factors as to economic

and social ones”*"*
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UNFCCC REDD+ Safeguards (f) and (g) call, respectively, for “actions to address the risks of rever-
sals’ and ‘actions to reduce displacement of emissions.”

These safeguards differ from those previously analysed in that they relate closely to the green-
house gas (GHG) mitigation goals of REDD+ and therefore the accounting rules. UNFCCC REDD+
Safeguard (f) seeks to ensure that emissions reductions are long lasting, while UNFCCC REDD+
Safeguard (g) looks to ensure that total global emissions are reduced.

Reaching the goals of permanence embodied in UNFCCC REDD+ Safeguard (f), and preventing
leakage embodied in UNFCCC REDD+ Safeguard (g), must be approached in a holistic manner
throughout the country or region. This implies a national/regional scale approach, rather than a
project-based one. An essential requirement for compliance with UNFCCC REDD+ Safeguards (f)
and (g) is adequate knowledge of the variables in relation to the national environment, including
threats (be they human-induced or other), the state of biodiversity and activities directly or indi-
rectly impacting forests.

This section provides a brief introduction to both safeguards, followed by a legal interpretation of
the terms therein. Please note that it was not possible to catalogue the relevant international pro-
visions in a table as in previous sections, because UNFCCC REDD+ Safeguards (f) and (g) are spe-
cific to REDD+ activities. Therefore, they are not explicitly referred to in other international in-
struments.

Hence, our analysis is presented breaking down the concepts under the following framework:

A. Background on the concepts of reversals and leakage

i Reversals
ii. Leakage

B. Monitoring and assessment
C. Applicable principles of international law
i. Sustainable use of natural resources

ii. The precautionary principle
iii. International cooperation

(i) Reversals

As mentioned above, UNFCCC REDD+ Safeguard (f) aims to address risks of reversals, and there-
fore seeks to ensure the ‘permanence’ of any GHG emission reduction. The term ‘permanence’
relates to the idea that GHG emission reductions through carbon storage in trees will be long-
lasting.
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There are many risks over the ‘permanence’ of GHG emission reduction in trees. Whether they be
human or natural in origin, they have the potential to reverse long-term GHG benefits obtained
through carbon storage in trees. If this carbon has already been accounted for and has received
emissions reductions credits, and non-permanence occurs, this is considered a ‘reversal’.?’?

There are a number of risks of reversals that have been identified:

e Natural/ecological risk: variations in carbon stocks, caused by natural events such as
storm, drought, pests, or fire;

e Climate change-related risk: Climate change may lead to systematic carbon losses in cer-
tain regions;

e Demand-side risk: Where demand for agricultural crops is the main driver of deforesta-
tion, an increase in prices on the national or world market may drive up opportunity costs
to levels above the carbon prices agreed, making forest conversion more profitable;

e Inefficiencies in forest governance: Risk related to non-performance of the project can be
due to, ineffective project management, insecure land tenure rights, bankruptcy of project
partners; and

e Political risk: A change in government may lead to a change in or reversal of any prior ap-

provals or commitments. The same may occur in the event of civil unrest.””

The purpose of UNFCCC REDD+ Safeguard (f) is to address those risks at a national level, and to
ensure that GHG reductions are sustainable and long lasting.

(i) Leakage

UNFCCC REDD+ Safeguard (e) is intended to deal with displacement of emissions from one area to
another, also commonly referred to as ‘leakage’. Different types of leakage can be distinguished
by the nature of the processes that motivate the displacement:

Primary leakage (or ‘activity shifting’): direct displacement of activities from one area to another
(e.g. local communities using forest for subsistence on another area, or encroachment of logging/
agribusiness in another area).

Secondary leakage (or ‘market effects’): when forest conservation in one place indirectly creates
incentives to deforest in other places, for instance, when the reduction in supply of commercial
products (e.g. timber) causes price increase that makes logging more attractive to others (interna-
tional).””*

Secondary leakage is likely to occur across national boundaries, and therefore must be dealt with
at the international level through mechanisms such as the UNFCCC or other international agree-
ments. For the national interpretation and implementation of this safeguard and the scope of this
section, we examined international instruments that are relevant to primary leakage.

Primary leakage (hereafter referred to simply as ‘leakage’) occurs when interventions to reduce
emissions in one area (sub-national or national) lead to higher emissions in another area. Primary
leakage may also occur when the scale of intervention is smaller than the scale of the problem,
e.g. when emission reduction activities are carried out in locally limited areas.
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Leakage processes can occur on different geographical scales. The process can be local (e.g. pro-
ject based), or further reaching (e.g. national or international level). International leakage de-
scribes displacement from one country to another. That is, when a country introduces emission
reduction policies and deforestation activities relocate to countries without those restrictions or
with weaker forest governance structures.”’”> Multilevel governance mechanisms are necessary to
ensure overall emissions reductions. See Part Il of the Guidance Document for more recom-
mended implementing actions.

A project-by-project based approach will result in domestic leakage, unless there is appropriate
national-level reconciliation. Even if REDD+ is to be implemented at a national level, activities that
lead to forest loss such as logging or agriculture may be displaced to neighbouring areas.

The following section will examine the legal interpretation of both safeguards.

Our analysis over the interpretation of both UNFCCC REDD+ Safeguards (f) and (g) demonstrate
that there are two main considerations that need to be taken into account when examining and
defining the scope of these safeguards at the national level. These are: the technical approaches
to monitoring and measuring permanence and leakage; and the relevant guiding principles of in-
ternational law.

National REDD+ activities are critical for capturing in-country leakage and assessing risks of rever-
sals in accounting frameworks. Setting reference levels, monitoring the rate of deforestation, and
accounting for emissions reductions and increases in removals should therefore be performed at
the national level. It is important for example, to establish coherent regulations on the responsi-
bilities and procedures for monitoring by sub-national governments in order for the national ac-
counting system to be coherent.”’® A coherent reporting system will enable the assessment of
whether actions to address leakage are successful or not.

There are relevant international instruments and decisions that support the measurement, report-
ing and verification of emissions.””” The UNFCCC requests developing countries to use the latest
Intergovernmental Panel on Climate Change (IPCC) guidelines as a basis for estimating anthropo-
genic forests-related GHG emissions.”’® They also provide guidance for the development of an ap-
propriate measuring, reporting and verification (MRV) system. *’°

It is important to highlight that UNFCCC COP 17 also established a number of decisions relevant to
REDD+ that should be taken into consideration:

e The type of information which should be provided under the Safeguard Information Sys-
tem (SIS);**

e The modalities for national forest reference emission levels and/or forest reference levels
(REL/RL); and

e Proposed RELs/RLs have to be expressed in tonnes of carbon dioxide equivalent per year
and will be used as benchmarks for performance.”

The Subsidiary Body for Scientific and Technological Advice (SBSTA), charged with deciding modali-
ties for National Forest Monitoring Systems (NFMs) and for MRV of anthropogenic forest-related
emissions has yet to reach a decision.”®* These two areas of work are still under development.
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The concepts of UNFCCC REDD+ Safeguards (f) and (g) are more difficult to clearly define in inter-
national instruments, because no instruments currently deal explicitly with leakage or reversals.
We have therefore chosen to analyse the concepts through the relevant literature. However, it is
possible to recognise a number of general principles of international environmental law that po-
tentially apply to these safeguards. Whilst it is not possible to establish the precise legal status of
every principle, they are nevertheless useful as guiding concepts when considering actions carried
out with UNFCCC REDD+ Safeguards (f) and (g). The guiding principles which are examined below
are: (i) Sustainable use of natural resources, (ii) the precautionary principle, and (iii) co-operation.

(i) Sustainable Use of Natural Resources:
Four recurring elements appear in relation to ‘sustainable use of natural resources’:

e The principle of intergenerational equity: refers to the need to preserve natural resources
for the benefit of future generations;283

e The principle of sustainable use: refers to exploiting of natural resources in a manner
which is ‘sustainable’, or ‘prudent’, or ‘rational’, or ‘wise’ or ‘appropriate’;***

e The principle of equitable use: implies that benefits derived from utilisation of forest re-
sources should be equitably shared among those who have rights over them;?*> and

e The principle of integration: refers to the need to ensure that environmental considera-
tions are integrated into economic and other development plans, programmes and pro-
jects, and that development needs are taken into account in applying environmental ob-
jectives.286

(ii) The Precautionary Principle

The precautionary principle aims to provide guidance in the development and application of in-
ternational environmental law where there is scientific uncertainty. It continues to generate dis-
agreement as to its meaning and effect.?®’

The core of the principle, which is still evolving, is reflected in Principle 15 of the Rio Declaration,
which provides that: “Where there are threats of serious or irreversible damage, lack of full scien-
tific certainty shall not be used as a reason for postponing cost-effective measures to prevent en-
vironmental degradation.”?®® Principle 15 also provides that ‘the precautionary approach shall be
widely applied by States according to their capabilities.”?*

Although there is disagreement over the precise threshold at which the principle applies, it never-
theless provides a rationale for addressing the risk of reversals, and for avoiding leakage due to
the environmental consequences of a failure to act.

(iii) Cooperation

Both the Stockholm Declaration and Rio Declaration support commitment to cooperation in mat-
ters concerning protection of the environment.”®

Of particular relevance to UNFCCC REDD+ Safeguard (g) is the requirement that “States should ef-

fectively cooperate to discourage or prevent the relocation and transfer to other States of any ac-
tivities and substances that cause severe environmental degradation.”**!
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Co-operative measures can include the sharing of information, scientific and technical coopera-
tion, harmonising reporting methodologies, linking information data centres and law enforce-
ment.
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The second of part of this Guide focuses on identifying and analysing relevant measures from in-
ternational law to effectively implement the UNFCCC REDD+ Safeguards. As noted in the method-
ology section of this Guidance Document, the list of recommended implementation measures is
the result of our analysis of over 90 international and regional conventions, non-binding declara-
tions, voluntary mechanisms and regional case law.

The objective of this section is to identify and analyse implementation measures provided in the
reviewed instruments, as they are relevant to the UNFCCC REDD+ Safeguards. Once identified,
these implementation measures can be classified according to the UNFCCC REDD+ Safeguard they
are most relevant to. Naturally, countries are only obliged to comply with the international agree-
ments they have ratified. Therefore, implementation of relevant measures is only mandatory for
the instruments to which countries are a Party. However, drawing from international law, these
identified implementation measures are useful in that they can provide guidance to countries and
various stakeholders on the variety of policy options that can be taken to effectively implement
the UNFCCC REDD+ Safeguards. It must be noted that this analysis and compilation of implement-
ing measures from international agreements is not exhaustive. It serves as guidance, rather than a
comprehensive checklist for addressing and respecting the UNFCCC REDD+ Safeguards.

The implementation measures identified have been categorised under a similar but not identical
structure to Part I.

UNFCCC REDD+ Safeguard (a) requires that REDD+ activities complement or be consistent with the
objectives of national forest programmes and relevant international conventions and agreements.
The implementation measures are divided into the two constituent elements of the safeguard:

A. REDD+ actions must complement or be consistent with the objectives of national forest
programmes

B. REDD+ actions must complement or be consistent with the objectives of relevant international
conventions and agreements

As seen in Part |, national forest programmes include forest (and forest-related) policies; forest
(and forest-related) legislation; the institutional framework and governance mechanism for im-
plementation; and strategies, programmes and/or action plans for implementation of the forest
policy. In order to address and respect UNFCCC REDD+ Safeguard (a), countries should understand
that they do not necessarily need to modify the priorities of their national forest programmes so
long as they are consistent with the second element of the safeguard.

1. Identify relevant national forest programmes, ministries, administrative institutions, work-
ing groups and enforcement agencies;

2. Examine the extent to which these national forest programmes activities are consistent
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with relevant obligations under international law; and
3. Examine the extent to which national forest programmes address the UNFCCC REDD+
Safeguards and take steps to ensure they are effectively complementary or consistent.

The implementation of UNFCCC REDD+ Safeguard (a) will require identifying, recognizing and tak-
ing steps to effectively complement and be consistent with relevant and applicable international
conventions and agreements. Consideration of these international instruments will help countries
to align the UNFCCC REDD+ Safeguards with their existing commitments and aspirations to under-
take the governance reforms necessary for the sustainable management of their forests. The fol-
lowing implementing measures have been identified as necessary steps to identify the scope and
content of the international law obligations with which countries need to comply in order to ade-
quately address and respect UNFCCC REDD+ Safeguard (a):

1. Systematically identify international instruments to which the country is a Party, and which are
thematically relevant to REDD+ activities.

2. Examine the extent to which the international instruments identified are being implemented na-
tionally and whether activities to address the UNFCCC REDD+ Safeguards could be linked to the
implementation of those relevant international instruments.

3. As appropriate, take legal or administrative steps to further implement these relevant and appli-
cable international instruments.

Below is a breakdown of recommended implementation measures that countries may want to un-
dertake to implement UNFCCC REDD+ Safeguard (b), many of which apply to more than one in-
strument. Firstly, measures relevant to ‘Transparent’ national forest governance structures’ are
listed, followed by measures applicable to ‘effective’ national forest governance structures. The
final element of UNFCCC REDD+ Safeguard (b), “taking into account national legislation and sover-
eignty,” is more in need of interpretation (as seen above) than implementation.

Our analysis is therefore presented breaking down the concepts under the following framework:
A. Transparent national forest governance structures, which is comprised of:

i. The right of access to information
ii. Democratic accountability and anti corruption measures

B. Effective national forest governance structures, which is comprised of:
i. Appropriate institutional and legal framework

ii. Participation in decision-making processes that affect the environment
iii. Adequate access to Justice
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C. Taking into account national legislation and sovereignty

i. Taking into account sovereignty
ii. Taking into account national legislation

(i) Right of Access to Information

Provide legal recognition®® and take necessary measures®® to give effect to the right to access

to information. This includes the adoption of legislative and regulatory measures necessary to
ensure timely and appropriate®®* dissemination of environmental information.*

Establish and/or improve appropriate national institutions entrusted with the promotion and
protection of the right to information.”® This includes campaigns to inform the general public
about the existence of the right of access to information and ways of exercising that right.>®’

Develop or improve mechanisms to ensure public access to information. This includes ensuring
that officials and authorities assist and provide guidance to the public in seeking access to infor-
mation, translating technical information necessary for informed decision making on land use
and management into an accessible form for all sectors of the population, especially to local
communities and women.?*

(ii) Accountability

Create an enabling environment that will enable civil society and the media to hold governments
to the highest levels of transparency and accountability in the management of public affairs.”*

Establish codes of conduct to prevent conflicts of interest, and enforcement mechanisms for
these codes. This includes the creation of mechanisms to regulate the hiring of public officials,
such as implementing or strengthening measures for the timely detection of situations involving
conflicts of interest prior to the commencement of public employment,*® and requiring the
publication of their assets and reporting in public procurement processes.***

Ensure that auditing rules are in force; ensuring the effectiveness of internal and external fiscal
oversight systems and that they apply to the majority of public resources.** This could be done
by legislation setting out the rules and procedures for accountability in law.

Take measures to promote the active participation of individuals and groups outside the public
sector such as civil society, non-governmental organizations (NGOs) and community based or-
ganizations in the fight against corruption.>®®

Promote and strengthen mechanisms required to prevent, detect, punish and eradicate corrup-
tion and related offences in the public and private sectors. This includes the adoption of legisla-
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tive and other measures that are required to establish corruption as an offence; and establishing,
maintaining and strengthening independent national anti-corruption authorities or agencies.***

Strengthen measures for oversight of public spending through methods including, inter alia; re-
stricting the margin of discretion of public officials who handle the budget and public procure-
ment; and allowing citizen participation in certain processes related to those topics and optimiz-
ing the use of technology in implementing the corresponding mechanisms.>* This could be also
done through legislation.

(i) Appropriate Institutional and Legal Framework

Develop and implement integrated, enforceable, and effective laws and regulations that are
based upon sound social, ecological, economic, and scientific principles. >

Strengthen cooperation and cross-sectoral coordination among sectors affecting or affected by
forest management.>”’ This includes the integration of relevant cross-sectoral plans, programs,
and strategies.>®®

Secure adequate financial resources for forest protection and conservation.3*® This includes the
development of financing strategies that outline the short, medium, and long-term financial
planning for achieving sustainable forest management.**°

Ensure adequate enforcement of forest-related laws, to combat and eradicate illicit trade prac-
tices over timber, wildlife, and other forest biological resources.>*! This includes reinforcing and
supporting capacity building measures of the judiciary and law enforcement agencies.*"

Support scientific and technical programmes of relevance to the conservation and management
of natural resources, including monitoring research, the exchange of technical information, and
evaluation of results.***

Adopt scientifically-based conservation, utilization and management plans for forests to ensure
sustainable use of resources.>** This includes the use of ‘best environmental practice’, meaning
the application of the most appropriate combination of environmental control measures and
strategies.315

Ensure that policies, plans, programmes, strategies, projects and activities likely to affect natural
resources, ecosystems and the environment in general are the subject of adequate impact as-
sessment at the earliest possible stage (both environmental and social), and that regular envi-
ronmental monitoring and audits are carried out.>*°

Clarify and recognize the rights of ownership and possession over lands and territories by in-
digenous peoples, local communities, forest owners, concession holders, and other relevant

stakeholders.>’
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10.

11.

Take legislative, administrative or policy measures, as appropriate, with the aim of ensuring that
benefits arising from the utilization of forest resources that are held by indigenous and local
communities are shared in a fair and equitable way with the communities concerned, based on

mutually agreed terms and free, prior and informed consent (FPIC).>'

Regularly assess and, as needed, improve the laws, regulations, and related institu-
tional/administrative machinery at the national/state and local/municipal level that govern for-
est management, with a view to rendering them effective in practice.*"

Devolve responsibility and accountability to local management institutions (including both gov-
ernmental and civil society organizations) for restoring, managing and rehabilitating degraded

and secondary forests.>*°

(ii) Participation in Decision-Making Processes That Affect the Environment

Create an enabling environment to ensure public participation.*** This includes: notification and
public consultation of proposed developments or policies; identification of indigenous and local
communities and stakeholders (including women, the elderly and youth) likely to be affected by
the proposed development or policy; ensuring that all stakeholders, particularly indigenous and
local communities are aware of their rights (if necessary, through written translations and use of
mass communications in the languages of these peoples); establishment of mechanisms for in-
digenous and local community participation; establishment of an agreed process for recording
the views and concerns of the members of the indigenous or local community whose interests
are likely to be impacted by a proposed development; identification and provision of sufficient
human, financial, technical and legal resources for effective indigenous and local community par-
ticipation in all phases of impact assessment procedures; and establishment of a review and ap-
peal process.*”?

In cases where the national government retains ownership of mineral or sub-surface resources,
or rights to other resources pertaining to lands (forests), it establishes or maintains procedures
through which it shall consult potentially affected peoples, with a view to ascertaining whether
and to what degree their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to their lands. The
peoples concerned will wherever possible participate in the benefits of such activities, and will
receive fair compensation for any damages which they may sustain as a result of such activi-
ties.>??

Make use of public telecommunications networks and electronic databases to facilitate the use
of access to information mechanisms.***
Strengthen the capacity of actors for the collection, processing and dissemination of statistics on

their trade in timber and information on the sustainable management of their forests.>*®



5. Promote awareness among the public at large of the importance of considering environment
and development in an integrated manner, and establish mechanisms for facilitating a direct ex-
change of information.**® This includes through education, public campaigns and capacity build-
. 327

ing

(iv) Adequate Access to Justice

1. Provide effective access to judicial and administrative proceedings, including redress and rem-
edy'328

2. Take appropriate steps to ensure that parties to judicial proceedings have the right to seek re-
view and, where warranted, correction of final decisions issued. Ensure that tribunals conducting
or reviewing such proceedings are impartial and independent, and do not have any substantial
interest in the outcome of the matter.*”’

3. Establish judicial and administrative procedures for legal redress and remedy of actions affecting
the environment that may be unlawful or infringe on rights under the law. These should provide
access to indigenous peoples, local communities, forest owners, and other relevant stakeholders

(including women, the elderly and youth®*°) with a recognized legal interest.**!

4. Take appropriate steps to reduce legal, practical and other relevant barriers that could lead to a
denial of access to remedy,**” including ensuring that judicial and quasi-judicial proceedings are
fair, open and equitable. Such proceedings would also: (a) comply with due process of law; (b) be
open to the public, except where the administration of justice otherwise requires; (c) entitle the
parties to the proceedings to support or defend their respective positions, and to present infor-
mation or evidence; and (d) not be unnecessarily complicated and not entail unreasonable
charges, time limits or unwarranted delays.**

This element of UNFCCC REDD+ Safeguard (b) does not require its own implementing measures
and is more of a framework consideration. As identified in Part | of this Guide, this element recog-
nises States’ sovereign right to exploit their own resources pursuant to their environmental and
developmental policies, and the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States, or of areas beyond the limits of
national jurisdiction.*** When considering a legal measure, States should also first consider whether it is
necessary to amend/strengthen existing legislation before drafting a new law.** In addition, measures
taken to address and respect the UNFCCC REDD+ Safeguards must be in accordance with the
State’s national laws, or in accordance with the fundamental legal principles of its judicial sys-
tem. >
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There is an array of implementing measures contained in the international instruments identified
and analysed under the interpretation of UNFCCC REDD+ Safeguard (c). Below is a breakdown of
these implementation measures.

The analysis involves a discussion of the different elements of the safeguard, and is broken down
according to the following structure:

A. Defining indigenous peoples, members of local communities and knowledge

i. Defining indigenous peoples and local communities
ii. Respecting knowledge

B. The rights of indigenous peoples and members of local communities under international law

i. Non-discrimination

ii. Self-determination

iii.Rights associated with culture
iv.Collective land tenure

v. Benefit-sharing
vi.Procedural rights

(i) Defining Indigenous Peoples and Local Communities

As was noted in Part | of this Guide, there is no single internationally agreed definition for indige-
nous peoples and local communities. It is therefore important for countries looking to address
UNFCCC REDD+ Safeguard (c) to familiarise themselves with the international instruments relevant
to indigenous peoples, to ratify them and effectively implement them.*’

(ii) Respecting Knowledge

1. Adopt legislative or other measures as may be necessary to give effect to or protect indigenous
knowledge and/or rights,**® and local communities’ knowledge and/or rights.**

2. Integrate the knowledge and rights of indigenous*** and local communities®*" into national pol-
icy.

3. Record, preserve and protect traditional forest-related knowledge. Develop standards, guidelines
and other mechanisms in this regard.>*?
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(i) Non-Discrimination

343 without discrimination.®**

Recognize indigenous peoples’ identity, culture and interests
Take effective measures, in consultation and cooperation with the indigenous peoples con-
cerned, to combat prejudice and eliminate discrimination and to promote tolerance, under-
standing and good relations among indigenous peoples and all other segments of society.>**

Take effective measures and, where appropriate, special measures to ensure continuing im-
provement of indigenous peoples’ economic and social conditions. Particular attention should
be paid to the rights and special needs of indigenous elders, women, youth, children and per-
sons with disabilities.>*®

(ii)  Self-Determination

Respect indigenous peoples’ traditions, customary laws, institutions and structures, such as judi-
cial and administrative bodies or councils.**’

Provide access for indigenous communities to forest resources and relevant markets in order to
support livelihoods and income diversification from forest management.>*

Provide capacity building support to indigenous peoples’ rights and interests.>*°

Provide capacity building support to local communities’ rights and interests.**°

Develop or strengthen national arrangements to ensure that agencies and appropriate institu-
tions and mechanisms exist to protect and fulfill the rights of indigenous peoples. It is essential
to ensure that they have the means necessary for the proper fulfillment of the functions as-
signed to them.*"

(iii) Rights Associated with Culture

Adopt appropriate measures (including legislative measures) to guarantee certain rights of con-
sultation with indigenous peoples,®*? and taking account of their cultural heritage.***

Implement education and information-sharing programmes.***

Protect, record and encourage customary use of biological resources in accordance with tradi-

tional cultural practices that are compatible with conservation or sustainable use require-

ments.>*®
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4.

Take effective measures in order for individuals, particularly children, including those living out-
side their communities, to have access, when possible, to an education in their own culture and
provided in their own language.**®

(iv) Collective Land Tenure

Establish or implement, in conjunction with indigenous peoples concerned, a process to adjudi-
cate the rights of indigenous peoples pertaining to their lands, territories, and resources, and
guarantee effective protection of their rights to ownership and possession. The process must
give due recognition to indigenous peoples laws, traditions, customs, and land tenure sys-
tems.*’

Adaptation of domestic legislation so as to ensure the enjoyment of specific rights, freedom and
property.>>®

Establish or enhance mechanisms for community-based resource management programmes. >>°
(v) Benefit-Sharing

Share benefits arising from knowledge with members of indigenous peoples**® and local com-
munities®** in a fair and equitable manner.

Provide access to forest resources and relevant markets for local communities, in order to sup-

port livelihoods and income diversification from forest management.®

(vi) Procedural Rights

Develop or strengthen mechanisms to ensure the active participation of indigenous peoples in
decision making processes at all levels and phases (formulation, implementation, and evalua-
tion) that may affect the rights or freedoms of indigenous peoples.>* This includes obtaining
free prior and informed consent (FPIC) from indigenous peoples prior to the approval of any ac-
tion affecting their rights or freedoms.***

Consult and cooperate in good faith with the indigenous peoples concerned through their own
representative institutions in order to obtain their FPIC before adopting and implementing legis-
lative or administrative measures that may affect them.**®

Strengthen the active participation of indigenous peoples and local communities in the formula-
tion of policies, laws and programs relating to forest management.**® Carry out surveys and re-
search on indigenous knowledge of trees and forests and their uses to improve the planning and

implementation of sustainable forest management.*®’



Provide effective mechanisms for the prevention of, and redress for, any action that violates or
undermines the rights or freedoms of local communities, especially concerning their rights to
ownership and possession of lands and territories.>®®

Ensure that indigenous peoples can understand and be understood in political, legal and admin-
istrative proceedings, where necessary through the provision of interpretation or by other ap-
propriate means.**®

Provide effective mechanisms for the prevention of, and redress for, any action that violates or
undermines the rights or freedoms of local communities, especially concerning their rights to
ownership and possession of lands and territories.>”°

Provide local communities with appropriate and effective grievance and dispute resolution
mechanisms in order to enforce their rights,®”* particularly with regards to land claims.”?

Recommendations found in the Inter-American Strategy for the Promotion of Public Participation

in Decision Making for Sustainable Development (ISP)

373 outline six main areas where measures

should be taken. Although they relate to sustainable development in general, rather than forest
governance in particular, they provide a good indication of the types of measures that should be
taken to implement UNFCCC REDD+ Safeguard (d):
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Information and Communication: formal and informal communication mechanisms to
encourage information sharing, collaboration, and cooperation within and among civil so-
ciety groups, within and between levels of government, and between all levels of govern-
ment and civil society.

Legal Frameworks: legal and regulatory frameworks that ensure the participation of rele-
vant stakeholders in sustainable development decisions.

Institutional Procedures and Structures: institutional structures, policies, and procedures
that promote and facilitate, within all levels of government and civil society, interaction in
sustainable development decisions, and encourage change within existing institutions to
pursue a basis for long-term direct dialogue and innovative solutions.

Education and Training: developing and strengthening the capacity of individuals to par-
ticipate in sustainable development decision making with an increased base of knowledge
(local, traditional and technical) of sustainable development issues and public participa-
tion practices.

Funding for Participation: provide financial resources to initiate, strengthen, and/or con-
tinue participatory practices in decision making.



Opportunities and mechanisms for Public Participation: formal and informal opportuni-
ties and mechanisms for public participation in which sustainable development activities
are discussed and decided upon.

Our own analysis of potential implementation measures for UNFCCC REDD+ Safeguard (d) is pre-
sented breaking down the concepts under the following framework:

A. Creating an enabling environment for effective participation
i. Adequate access to information
ii. Implementing participatory mechanisms

iii. Conflict resolution mechanisms/access to justice

B. Effective participation of indigenous peoples and local communities

i. Creating an enabling environment
ii. Free, Prior and Informed Consent (FPIC)

(i) Adequate Access to Information

1. Provide legal recognition and take necessary measures to give effect to the rights to access to in-
formation, participation, and justice.>”*

2. Promote, on a permanent basis, access by the public to relevant information, and wide public
participation in education and awareness activities; and encourage the establishment of associa-
tions that contribute to public awareness.*”

3. Establish and improve appropriate national institutions entrusted with the promotion and pro-
tection of the right to information, participation, and justice.>”®

4. Circulate as widely as possible information on the significance of conservation measures and
their relationship with sustainable development objectives. As far as possible, also organize par-
ticipation of the public in the planning and implementation of conservation measures.>’”” All
planning and its essential elements need to be disclosed to the public by appropriate means in
time to permit effective consultation and participation.*’®

5. Facilitate access by local populations to appropriate information and technology.>”®

6. Actively promote education, training, public awareness and capacity-building in connection with
forests, forestry and forest-related activities.>®

(ii) Implementing Participatory Mechanisms
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Create an enabling environment that will enable civil society and the media to hold governments
to the highest levels of transparency and accountability in the management of public affairs.**

Develop or improve mechanisms to facilitate the involvement of indigenous peoples, local com-

munities, forest owners, and other relevant stakeholders in decision-making at all levels.*®

Promote participation of the private sector, labour unions, rural cooperatives, local communities,
indigenous people, youth, women, user groups and non-governmental organisations in forest-

related activities.>®

Provide for effective participation at the local, national and regional levels of non- governmental
organisations and local populations, both women and men, particularly resource users, including
farmers and pastoralists and their representative organisations, in policy planning, decision mak-
ing, and implementation and review of national action programmes.***

Design and implement programmes for disseminating information regarding the mechanisms for
participating in the follow up of the public administration; and, when appropriate, training and
providing civil society and NGOs with the tools needed to use those mechanisms adequately.®

Create mechanisms for appropriate involvement of individuals and groups in the development

and enforcement of laws and regulations on environment and development.**®

Environmental Impact Assessments carried out prior to potentially harmful activities should pro-
vide for public consultation.*®’

(iii) Conflict Resolution Mechanisms/Access to Justice

Simplify administrative procedures, where appropriate, in order to facilitate public access to the
competent decision making authorities.*®®

Guarantee indigenous peoples, local communities, forest owners, and other relevant stake-
holders’ access to judicial, quasi-judicial and/or administrative proceedings to challenge the sub-
stantive and procedural legality of any decision, act, or omission relating to participation in envi-
ronmental decision-making, including access to redress and remedy.**

(i) Creating an Enabling Environment

1. Appropriate indigenous capacity and local knowledge regarding the conservation and sustain-

able use of forests should, through institutional and financial support and in collaboration with
the people in the local communities concerned, be recognised, respected, recorded, developed



and, as appropriate, introduced in the implementation of programmes. Benefits arising from the
utilisation of indigenous knowledge should therefore be equitably shared with such people.>®*

2. Establish means by which concerned [indigenous] peoples can freely participate, to at least the
same extent as other sectors of the population, at all levels of decision making in elective institu-
tions and administrative and other bodies responsible for policies and programmes which con-
cern them. Establish means for the full development of these peoples' own institutions and ini-
tiatives, and in appropriate cases provide the resources necessary for this purpose. ***

3. With the effective participation of the indigenous and local communities concerned, establish
mechanisms to inform potential users of traditional knowledge associated with genetic re-
sources about their obligations, including measures as made available through the Access and
Benefit-sharing Clearing-House for access to and fair and equitable sharing of benefits arising
from the utilization of such knowledge.**?

(ii) Free, Prior and Informed Consent (FPIC)

1. Consult and cooperate in good faith with the indigenous peoples concerned through their own
representative institutions in order to obtain their free, prior and informed consent before
adopting and implementing legislative or administrative measures that may affect them.***

2. Indigenous peoples ‘shall’ not be “forcibly’ removed from their lands or territories. No relocation
shall take place without the free, prior and informed consent of the indigenous peoples con-
cerned and after agreement on just and fair compensation and, where possible, with the option
of return.>**

3. States ‘shall’ consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed consent
prior to the approval of any project affecting their lands or territories and other resources, par-
ticularly in connection with the development, utilization or exploitation of mineral, water or
other resources.**

4. Take measures, as appropriate, with the aim of ensuring that the free, prior and informed con-
sent or approval and involvement of indigenous and local communities is obtained for access to
genetic resources where they have the established right to grant access to such resources.**

The Convention on Biological Diversity (CBD) (including its protocols and its Aichi Biodiversity Tar-
gets) is the most comprehensive—but not the only—international instrument in terms of provid-
ing guidance on appropriate implementing measures for UNFCCC REDD+ Safeguard (e). As stated
in the interpretation section, the requirement that “actions are consistent with the conservation

87



of natural forests and biological diversity” is an umbrella term, which should guide all implementa-
tion measures.

The types of implementation measures envisaged under UNFCCC REDD+ Safeguard (e) can be
categorised into two broad categories: 1) that REDD+ actions should not be used for the conver-
sion of natural forests; and 2) that they should ensure the protection and conservation of biologi-
cal diversity.

Our analysis of implementation measures therefore follows the framework below:
A. No conversion of natural forests

i. Defining natural forests, biological diversity and ecosystem services
ii. Prohibiting the conversion of natural forests

B. Protection and conservation of natural forests and biological diversity

i. General measures to protect natural forests and biodiversity
ii. Enhancement of other benefits

(i) Defining Natural Forest, Biological Diversity and Ecosystem Services

1. Map and categorize forests in a manner that indicates different types of natural forests, forest
quality, and forest plantations.>’

(ii) Prohibiting of Conversion of Natural Forest

1. Take appropriate measures to anticipate, prevent or minimize the causes of deforestation and

other damage to, or destruction of, forests.>*®

(i) General Measures to Protect Natural Forests and Biodiversity

1. Identify, monitor, and regulate processes and activities that threaten natural forests and biodi-
versity,>>® such as: pests and invasive alien species;*® fire;** disease;**> and human activities, in-

cluding threats from pollution,*®® poaching*®* and over-grazing.*®
2. Take effective economic, social and other appropriate incentive measures to encourage the con-

servation of biological diversity and the sustainable use of biological resources. This includes the
promotion of sustainable production systems, such as traditional methods of agriculture, agro-
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10.

11.

12.

forestry, forestry, range and wildlife management, which use, maintain or increase biodiver-
sity. %

Adopt suitable laws and regulations for the protection and preservation of flora and fauna within
national jurisdictions.””” Regulate the use of biological resources and wood products, including
the trade of such resources.*%

Create, develop, or expand protected forest areas,*® in particular areas with high biodiversity;**°
and make use of buffer zones and corridors.***

Identify and monitor, through sampling and other techniques, the components of biological di-
versity and forest quality at national and sub-national levels, and maintain and organise data de-
rived from this identification and monitoring activities.*'*

Based on identification, monitoring, and other relevant techniques, prepare a list of protected
species and areas.*** Countries should pay particular attention to those areas requiring urgent

conservation measures, and those that offer the greatest potential for sustainable use.***

Facilitate, promote and continually improve policy and legal frameworks that promote sustain-
able forest management.*™ Issue certificates authorising the exportation or transit of protected
species of flora or fauna, or parts thereof. Prohibit the importation of any species of fauna or
flora, or any part thereof protected by the country of origin unless accompanied by a certificate
of lawful exportation.**® Investigate and prosecute cases of poaching, illegal logging and illegal
trade of protected species.*"’

Adopt effective measures to prevent land degradation. To such effect, develop long-term inte-
grated strategies for the conservation and sustainable management of land resources, including
soil, vegetation and related hydrological processes.*'®

Undertake efforts to maintain and increase forest cover and forest productivity in ecologically,
economically and socially sound ways through the rehabilitation, reforestation and re-
establishment of trees and forests on unproductive, degraded and deforested lands, and

through the management of existing forest resources.**

Promote environmentally sound and sustainable development in areas adjacent to protected
areas with a view to furthering protection of these areas.**

Support and develop tropical timber reforestation, as well as rehabilitation and restoration of
degraded forest land, with due regard for the interests of local communities dependent on forest
resources.**!

Introduce and undertake environmental impact assessment of programmess, policies, and ac-

tions that are likely to have significant adverse impacts on biological diversity, with a view of

. qe e e e . 22
avoiding or minimising such effects.*
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

Promote conservation and sustainable use of biological diversity through coordination and inte-
gration of relevant sectoral or cross-sectoral plans, programs, and policies.*”* Develop or adapt
national strategies, plans, or programmes that act as incentives for the conservation and sustain-
able use of biological diversity.***

Develop new and/or strengthen existing strategies, plans or programmes of action for the con-
servation of biological diversity and the sustainable use of biological resources, taking account of
education and training needs. Integrate strategies for the conservation of biological diversity and
the sustainable use of biological and genetic resources into relevant sectoral or cross-sectoral
plans, programmes and policies, with particular reference to the special importance of terrestrial
and aquatic biological and genetic resources for food and agriculture.*”

Promote broader international and regional cooperation in furthering scientific and economic
understanding of the importance of biodiversity and its functions in ecosystems.**®

Pursue fair agricultural policies that promote, as appropriate, the development and maintenance
of diverse farming systems that enhance the sustainable use of agricultural biological diversity
and other natural resources.*?’

Conserve biological diversity and ensure the fair and equitable sharing of the benefits arising out
of the utilisation of genetic resources.**®

Coordinate efforts to eradicate activities related to poaching, and to take concerted, energetic
measures to control and monitor them, particularly in transboundary habitats.**’

Strengthen existing institutions and/or establish new ones responsible for the conservation of
biological diversity, and consider the development of mechanisms such as national biodiversity
institutes or centres.**°

Promote technical and scientific cooperation in the field of conservation of biological diversity
and the sustainable use of biological and genetic resources.***

Protect and encourage customary use of biological resources in accordance with traditional cul-
tural practices that are compatible with conservation.**?

Activities which might have an impact on nature should be controlled, and the best available
technologies that minimise significant risks to nature or other adverse effects used.***

Raise awareness of the issues of environmental protection and the rational use of natural re-
sources.”**

Reduce and eliminate unsustainable patterns of production and consumption and promote ap-
propriate demographic policies.**



25. The use of pesticides shall be minimised and appropriate silvicultural alternatives and other bio-

logical measures preferred.**®

26. Implement mechanisms for the improvement, generation, development and sustainable use of
biotechnology and its safe transfer, particularly to developing countries, taking account of the
potential contribution of biotechnology to the conservation of biological diversity and the sus-
tainable use of biological resources.**’

(ii) Enhancement of Other Benefits

1. Take appropriate measures for the fair and equitable sharing of benefits derived from
research and development and use of biological and genetic resources, including
biotechnology, between the sources of those resources and those who use them.**®

2. Identify and evaluate the potential economic and social implications and benefits of the
conservation and sustainable use of terrestrial and aquatic species.**®

3. Promote alternative livelihoods and improvement of national economic environments
with a view to strengthening programmes aimed at sustainable management of natural

FESOUFCES.440

4. Promote alternative livelihood opportunities, particularly through development of
employment schemes that increase the productive base, will have a significant role in
improving the standard of living among the large rural population living in forest
ecosystems.***

5. Promote income-generating activities, such as sustainable tourism, fisheries and
environmentally sound mining, and to improve infrastructure and social services, in
particular to protect the livelihoods of local communities and indigenous people.**

6. Promotion of alternative livelihoods in forest ecosystems should be viewed as part of a
country's anti-poverty or alternative livelihoods programme.**

7. Generate data on alternative livelihoods and diversified production systems at the village
level on annual and tree crops, livestock, poultry, beekeeping, fisheries, village industries,
markets, transport and income-earning opportunities, taking fully into account the role of
women and integrating them into the planning and implementation process.***

8. Create farm and non-farm employment opportunities, particularly among the poor and
those living in marginal areas, taking into account alternative livelihoods.**

Due to the specific and technical nature of UNFCCC REDD+ Safeguards (f) and (g) in relation to REDD+, no
international instrument uses exactly the same language as Decision 1/CP.16.**® Nevertheless, a number
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of implementing measures can be identified which contribute to the realization of the objectives of per-
manence and avoidance of leakage in a more general manner. As discussed in the interpretation section,
UNFCCC REDD+ Safeguards (f) and (g) broadly require a more holistic policy development process, includ-
ing identification and development of policies to address drivers of deforestation.

REDD+ policies and activities affecting forests throughout the country or region will need to consider
leakage and permanence, particularly where a local REDD+ project may result in displacement of emis-
sions to another region within the country (emphasizing the importance of a national REDD+ strategy
rather than sub-national). An essential requirement for compliance with UNFCCC REDD+ Safeguards (f)
and (g) is adequate knowledge of the variables in relation to the national environment. This includes
threats (drivers), the state of biodiversity and activities taking place within, or in relation to, forests.

Implementing measures under UNFCCC REDD+ safeguards (f) and (g) can be grouped into two broad
categories: 1) measures related to the monitoring and measuring of risks; and 2) measures necessary to
minimize these risks. Our analysis of implementing measures is therefore presented breaking down the
concepts under the following framework:

A. Measures for monitoring and assessment of risks
B. Measures to minimize risks

i. General measures
ii. Measures to tackle reversals and avoid displacements

1. Consolidate and update land-use and forest inventory and management information for man-
agement and land-use planning of wood and non-wood resources, including data on shifting cul-
tivation and other agents of forest destruction.**’

2. Collect, compile and regularly update and distribute information on land classification and land
use, including data on forest cover, areas suitable for afforestation, endangered species, ecologi-
cal values, traditional/indigenous land use values, biomass and productivity, correlating demo-
graphic, socio-economic and forest resources information at the micro- and macro-levels, and
undertaking periodic analyses of forest programmes.**®

3. Facilitate the exchange of information: establish linkages with other data systems and sources
relevant to supporting forest management, conservation and development, while further devel-
oping or reinforcing existing systems such as geographic information systems—both nationally
and internationally.**

4. Harmonise the methodologies for programmes involving data and information activities to en-
sure accuracy and consistency.**°
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5.

10.

Promote and, whenever possible, support scientific and technical programmes relevant to the
conservation and management of forest natural resources, including monitoring research.*>*

(i) General Measures

Promote sustainable utilisation and conservation of forests and other relevant resources in do-
mestic laws and policies.**

Implement science and research programs that may advance sustainable forest management
and resource management approaches.***

Employ tools to assess environmental impacts of projects that may significantly affect the con-
servation and management of forests.***

Coordinate regional and sub-regional research on carbon sequestration, air pollution and other
environmental issues.*>®

Develop and strengthen national, sub-regional and regional research capabilities, including the
development of local skills and the strengthening of appropriate capacities.**®

Enhance research and scientific forest-related capacities, particularly the capacity of research or-
ganizations, to generate and access forest-related data and information; and promote and sup-
port integrated and interdisciplinary research on forest-related issues, and disseminate research
results.*’

Support and further develop, as appropriate, international and intergovernmental programmes
and networks or organisations aimed at defining, conducting, assessing and financing research,
data collection and systematic observation. Taking into account the need to minimise duplication
of effort, link national, sub-regional and regional data and information centres more closely, and
integrate with global information sources.**®

Facilitate regional and international technical and scientific cooperation in the field of conserva-
tion and sustainable use of forest resources and biological diversity, where necessary, through
appropriate international, regional and national institutions.**

Create and implement regional agreements to reduce cross-border displacement of deforesta-
%0 Seek regional harmonization of laws, regulations, procedures, policies, and practices tak-
ing into account the differing environmental, social and economic realities between the coun-

tion.
tries. *¢

Strengthen sub-regional, regional and international cooperation in areas relevant to forest man-
2
agement.46
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11. Promote policies and strengthen institutional frameworks that develop cooperation and coordi-

nation, in a spirit of partnership, between the donor community, governments at all levels, local
populations and community groups; and facilitate access by local populations to appropriate in-
formation and technology.*®®

(i) Measures to Tackle Reversals and Displacements
Establish and maintain programmes for scientific and technical education and training in meas-
ures for the identification, conservation and sustainable use of forest resources and biodiver-

sity.464

Design and implement capacity-building and awareness-raising programs on sustainable forest
management.*®

Regulate liability and compensation for actions that affect the conservation and management of
forests.**®

Implement effective law enforcement to combat and eradicate illegal forest-related practices.*®’

Create clear and secure land and territory rights, and clear and equitable distribution of bene-
fits. ¢

Provide access for local communities and indigenous peoples to forest resources and relevant
markets in order to support livelihoods and income diversification from forest management.*®®

Promote alternative livelihoods and improvement of national economic environments with a
view to strengthening programmes aimed at sustainable management of natural resources.*”



The objective of the previous parts to this Guidance Document was to provide greater clarity to
the scope and content of the obligations contained in the UNFCCC REDD+ Safeguards. The analysis
has demonstrated that rather than creating wholly new obligations, the UNFCCC REDD+ Safe-
guards embody existing obligations under international law, thematically organised into broad
categories such as transparency and effectiveness of governance, human rights, indigenous peo-
ples’ rights, public participation, and the protection of biological diversity. By utilising efforts to
comply with existing obligations under various international agreements, countries can build on
existing domestic systems to contribute towards achieving consistency with the UNFCCC REDD+
Safeguards.

Part Ill of this Guidance Document identifies the most relevant monitoring, reporting, grievance
and dispute resolution mechanisms under relevant and applicable international law. Of particular
usefulness for the development of a CSS and SIS are monitoring and reporting mechanisms from
various relevant international conventions to which REDD+ participating countries are Parties.

By identifying existing mechanisms, countries can gain a comprehensive view of the various im-
plementing measures currently being carried out domestically to comply with their international
obligations. Countries can then build on these current activities, where relevant, to demonstrate
how they are addressing and respecting the UNFCCC REDD+ Safeguards. Countries need to be
aware that the usefulness of these mechanisms is limited, and that effective reporting of UNFCCC
REDD+ Safeguards will require more than just reporting implementation of obligations contained
in applicable international instruments. Countries must therefore go beyond these mechanisms
for sources of information on how UNFCCC REDD+ Safeguards have been addressed and re-
spected.

Understanding different monitoring and reporting processes under international conventions will
also help countries identify common reporting guidelines, methodologies and best practices, all of
which can contribute to the development of a national SIS.*”*

An effective CSS also requires strong mechanisms for addressing the grievances of groups and in-
dividuals whose rights may be affected by REDD+ activities. Domestic judicial systems are funda-
mental for ensuring adequate access to justice. Therefore, any mechanism created to deal with
grievances that may arise out of REDD+ activities should not serve as a replacement for existing
judicial avenues. However, REDD+ grievance mechanisms do not necessarily have to be insepara-
ble from the national judicial systems. It is up to each country to choose how they will design and
implement their grievance mechanism for REDD+, either by creating a completely new mecha-
nism, or by expanding the mandate of existing courts or oversight bodies to encompass REDD+
activities.

Although certain international instruments contain mechanisms for individual rights holders or
groups to make complaints in relation to a breach of their rights under the convention, most in-
struments lack these mechanisms. In any case, they should not be a replacement for the design of
a national grievance mechanism under the CSS to ensure that vulnerable stakeholders (such as
indigenous peoples) are guaranteed access to justice.
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The following sections provide an analysis of the monitoring, reporting and grievance mechanisms
of a selected number of relevant international conventions organised thematically according to
the UNFCCC REDD+ Safeguards. This section is not meant to be comprehensive, and is merely in-
dicative of the monitoring, reporting and grievance mechanisms that could contribute to the de-
sign and implementation of a CSS. We recommend that countries take note of the list of interna-
tional agreements provided in the Annex to this guide, identify the agreements to which they are
parties, and carry out a similar identification to the one in this section.

The following analysis excludes UNFCCC REDD+ Safeguards (a), (f) and (g). As identified above,
UNFCCC REDD+ Safeguard (a) is an obligation to ensure that national REDD+ actions and activities
are consistent with countries’ international obligations. As with Parts | and Il of this Guidance
Document, UNFCCC REDD+ Safeguard (a) provides the basis for examining relevant international
law mechanisms to draw lessons for the implementation of the UNFCCC REDD+ Safeguards.
UNFCCC REDD+ Safeguards (f) and (g) are specific to REDD+, and therefore are not represented in
international law to any great degree. No monitoring, reporting compliance and dispute resolution
mechanisms exist under international law that relate directly to these safeguards.

Monitoring

There are two types of monitoring under international conventions: 1) monitoring of scientific and
technical environmental conditions (operational); and 2) monitoring performance of the imple-
mentation of international obligations (performance review).*’> Depending on the convention ex-
amined, the scope of activities monitored can cover either both types, or one or the other. For
every convention examined, we will identify the specific monitoring provisions; that is, the provi-
sions that designate the entity (such as the national focal point) responsible for the operational
monitoring, and for assessing the implementation of the instrument by State Parties (such as the
Secretariat, the COP or another State Party); and those that create the reporting obligations.

Reporting

‘Reporting” obligations under international instruments usually require the provision of at least
one of two types of information. The first dimension, termed ‘operational reporting’, usually refers
to information on ambient environmental conditions (in the case of the Convention on Biological
Diversity), or national characteristics or sites relevant to the convention (Convention on the Pres-
ervation of Intangible Cultural Heritage). Operational reporting can contribute to the development
of a CSS in terms of providing the raw data to assess future needs and goals for more effective im-
plementation, and to plan and develop appropriate policies to achieve these goals. The second
dimension is referred to as ‘performance review information’, which generally means the meas-
ures that Parties have taken to implement a particular instrument, usually by submitting annual
reports on their relevant laws or policies.*”?

Complaints and Grievance Mechanisms

Complaints or grievance mechanisms provided for by international conventions are quasi-judicial
processes for receiving and facilitating resolution of queries and grievances from affected rights
holders.””* These mechanisms are therefore usually limited to international instruments that grant
specific rights to individuals or vulnerable groups of society such as indigenous peoples, women,
children or ethnic minorities.
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We distinguish complaints and grievance mechanisms from non-compliance systems. Both com-
plaints mechanisms*”> and non-compliance systems*’® involve a committee that considers how
State Parties are fulfilling their obligations under the convention. However, whereas a complaints
or grievance mechanism enables an individual to send a formal complaint to the corresponding
committee alleging that their rights have been violated,*”’ a non-compliance system aims to iden-
tify compliance difficulties and to facilitate better compliance in a non-adversarial manner.*’®

Non-compliance mechanisms do not grant remedies to individuals whose rights have been
breached. On the other hand, the purpose of complaints or grievance mechanisms is to grant such
access to remedies, and hence more directly relevant for the design of a CSS. For this reason,
complaints and grievance mechanisms shall be the focus of this analysis.

The analysis of UNFCCC REDD+ Safeguard (b) has shown that two essential thematic elements of
“transparent and effective forest governance structures” are accountability of those occupying
public office, and access to justice. For this reason, we have selected the UN Convention Against
Corruption (UNCAC) (2003) and the International Covenant on Civil and Political Rights (ICCPR)
(1966) for analysis. Both the UNCAC and the ICCPR contain reporting obligations, which shall be
examined. However, it should be noted that only the ICCPR contains procedures for dealing with
individual complaints and grievances.

National reporting requirements under the UNCAC can provide useful inputs to the SIS for moni-
toring and assessing accountability under UNFCCC REDD+ Safeguard (b). National reports should
contain a general overview of the legal, institutional and political system of the country, as well as
institutions and laws that govern anti-corruption efforts and therefore provide a good basis for
reporting on how the country deals with accountability under the SIS. The UNCAC also requires
countries to demonstrate how they have facilitated the involvement of civil society, non-
governmental and community-based organisations in monitoring corruption. This is relevant to
the assignment of roles and responsibilities under a CSS, as civil society can assist in monitoring
safeguards implementation, providing much needed capacity to relevant overseeing institutions.

The ICCPR’s reporting obligations require countries to provide a broad overview of how govern-
ments respect human rights in their territory. The Covenant also provides a complaints procedure
for those who claim that their human rights have been infringed. These procedures can also be
drawn upon to provide an overview of how UNFCCC REDD+ Safeguard (b) is addressed, particu-
larly as the ICCPR’s provisions cover most of the elements of UNFCCC REDD+ Safeguard (b) such as
access to information, public participation and access to justice. However, it should be noted that
because all domestic judicial remedies must have been exhausted before a complaint is eligible
under the ICCPR, its procedures are not sufficient in themselves to serve as a grievance mecha-
nism for REDD+.

While these two instruments are relevant for a significant number of elements contained in
UNFCCC REDD+ Safeguard (b), they do not cover everything and should be considered as but one
of many sources of information for a SIS. Each country should also still carry out a gap analysis of
other legal and institutional frameworks that could contribute towards monitoring of implementa-
tion issues related to transparency and effective forest governance.
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Monitoring

The governing body of the UNCAC is the Conference of State Parties to the Convention (COSP),
and its objective is to promote and review implementation of the UNCAC.*”® The COSP is respon-
sible for “Periodically reviewing the implementation of this Convention by its States Parties.”*%
Furthermore, the COSP has the power to “establish, if it deems it necessary, any appropriate
mechanism or body to assist in the effective implementation of the Convention.”*!

UNCAC requires Parties to ensure the active participation of individuals and groups outside the
public sector, such as civil society, non-governmental organisations (NGOs) and community-based
organisations in the prevention and fight against corruption. These actors contribute through ac-
tivities such as ensuring that the public has effective access to information; and undertaking pub-
lic information activities that contribute to non-tolerance of corruption, as well as public educa-
tion programmes, and school and university curricula.*® It is clear from the UNCAC that civil soci-
ety has a role to play in monitoring corruption, and can therefore contribute to the development
of the CSS and SIS by providing additional monitoring capacity and holding public authorities ac-
countable.

At its third session, held in Doha in 2009, the COSP adopted a ‘Review Mechanism’ to review im-
plementation of the UNCAC.*®* Each ‘phase’ of the Review Mechanism is to be composed of two
review cycles of five years each. One quarter of the State parties are to be reviewed in each of the
first four years of each review cycle.”®* According to the terms of reference (TORs) of the Review
Mechanism, the review is divided into regional groups, with the number of State Parties in each
group being proportionate to the size of that group and the number of its members that are State
Parties to the Convention.*®

Reporting

The UNCAC provides that States Parties must take measures to enhance transparency in public
administration “including with regard to its organization, functioning and decision-making proc-
esses, where appropriate.”*®* This can be considered to be a form of operational reporting and
includes:

“(a) Adopting procedures or regulations allowing members of the general public
to obtain, where appropriate, information on the organization, functioning and
decision-making processes of its public administration and, with due regard for
the protection of privacy and personal data, on decisions and legal acts that
concern members of the public; ... (c) Publishing information, which may include
periodic reports on the risks of corruption in its public administration.”*®’

Each State Party to the Convention must also provide the COSP with information “on its pro-
grammes, plans and practices, as well as on legislative and administrative measures to implement
[UNCAC], as required by the [COSP].”*®® According to the TORs of the Review Mechanism,*® each
State Party must first provide to the Secretariat the information required by the COSP on its com-
pliance with, and implementation of, the Convention using the comprehensive self-assessment
checklist.**® Information required as part of the self-assessment includes:
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- General information on the ratification and status of the Convention in the reporting
country;

- Anoverview of the legal, institutional and political system of the reporting country;

- If available, details of any prior assessment of anti-corruption taken by the reporting coun-
try (gap analysis, reports of other international and regional review mechanisms, policy
studies);

- Relevant draft bills, policies and other measures to be taken into account;

- Challenges facing full implementation of the Convention; and

- Any technical assistance needs.*"*

The UNCAC does not have a grievance mechanism. Therefore, only its monitoring and reporting
mechanisms are examined. However, the ICCPR does include a grievance mechanism, which will
be examined below in addition to its monitoring and reporting mechanism.

Monitoring

The ICCPR establishes a Human Rights Committee®®, which is responsible for monitoring imple-
mentation of the Covenant by Parties (hereafter referred to as the HR Committee). There are two
ways in which the HR Committee monitors States Parties implementation of their treaty obliga-
tions. The first is by considering reports submitted periodically by States Parties on their imple-
mentation of the treaties.”® States Parties are legally obliged to submit these reports, which in-
form the HR Committee about actions the State has taken to implement its obligations under the
ICCPR** (a more detailed analysis of reporting obligations is undertaken in the following section).
The HR Committee also monitors compliance with the ICCPR by considering complaints made by
individuals alleging that their rights under a particular treaty have been violated. The complaints
procedure is discussed in greater detail below.

Reporting

According to Article 40 of the ICCPR, State Parties “undertake to submit reports on the measures
they have adopted which give effect to the rights recognized herein and on the progress made in
the enjoyment of those rights.” The Covenant initially required the first reports to be submitted
within one year of its entry into force.*”> However the HR Committee noted that the initial reports
were so brief and general it was necessary to elaborate general guidelines regarding the form and
content of the reports.**® Guidelines were developed and released by the HR Committee in
1982, in 1995, in 1998*° and in 2001.>® Since then, a new set of harmonized guidelines for
all the major international human rights treaties has been released.””

According to the harmonized guidelines, the report must contain: 1) a common Core Document;
and 2) a Treaty-Specific Document.*®

The Core Document must contain:

- Demographic, economic, social and cultural characteristics of the State;*®

- The constitutional, political and legal structure of the State;*™*

- Evidence of their acceptance of international human rights norms;>®

- Their legal framework for the protection of human rights at the national leve
- The framework within which human rights are promoted at the national level;*’

506
l;
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- Information on the process by which their reports (common core document and treaty-
specific documents) are prepared;® and

- Information on non-discrimination and equality.”®

The Treaty-Specific Document should follow “the most current treaty-specific guidelines.”*'® These

are the Consolidated Guidelines for State reports under the ICCPR.>"* These Guidelines require
State Parties to report on:

- How Article 2 of the ICCPR is applied, setting out the principal legal measures which the
State Party has taken to give effect to Covenant rights, and the range of remedies available
to persons whose rights may have been violated;

- Whether the ICCPR is incorporated into domestic law in such a manner as to be directly
applicable;

- If not, whether its provisions can be invoked before and given effect to by courts, tribunals
and administrative authorities;

- Whether the Covenant rights are guaranteed in the Constitution or other laws and to
what extent or whether Covenant rights must be enacted or reflected in domestic law by
legislation so as to be enforceable.

- Information should also be given about the judicial, administrative and other competent
authorities having jurisdiction to secure Covenant rights.

- The report should include information about any national or official institution or machin-
ery which exercises responsibility in implementing Covenant rights or in responding to
complaints of violations of such rights, and give examples of their activities in this re-
spect.”™

Despite the Harmonized Guidelines, however, some reports are still so brief and general that they
do not satisfy the reporting obligations. Even reports that have been generated in accordance with
the Harmonized Guidelines have in substance been incomplete. In the cases where the reports are
either too brief or incomplete, the HR Committee has granted State Parties the ability to comple-
ment their reports with additional information within a specified deadline.”™

Complaints and Grievance Mechanism

The Optional Protocol to the ICCPR (hereafter referred to as the Optional Protocol) establishes the
legal basis for the complaints and grievance mechanism. It states that:

“A State Party to the Covenant that becomes a Party to the present Protocol rec-
ognizes the competence of the [HR] Committee to receive and consider commu-
nications from individuals subject to its jurisdiction who claim to be victims of a
violation by that State Party of any of the rights set forth in the Covenant.”>**

The Optional Protocol grants individuals that have had their rights under the ICCPR violated the
right to submit a written communication to the HR Committee for consideration, provided they
have exhausted all available domestic remedies.’*

Once a communication has been submitted, and if it is found to be admissible,”*® the HR Commit-
tee will bring it to the attention of the State Party in question. The State Party then has six months
to “submit to the Committee written explanations or statements clarifying the matter and the
remedy, if any, that may have been taken by that State.”*"’
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In the event of failure by the State Party to take appropriate steps, the case is referred to a mem-
ber of the HR Committee, the Special Rapporteur on Follow-up of Views, for consideration of fur-
ther measures to be taken. The Special Rapporteur may, for example, issue specific requests to the
State Party, or meet with its representatives to discuss the action taken.>*®

As can be seen in the Optional Protocol, an individual complainant must have exhausted all do-
mestic judicial avenues before they can submit a complaint to the HR Committee. This procedure
is likely to be lengthy and does not remove the need for an effective domestic grievance mecha-
nism as part of a CSS. In order to satisfy UNFCCC REDD+ Safeguard (b), countries should design a
robust and accessible grievance mechanism to ensure access to justice for their citizens, particu-
larly vulnerable groups.

UNFCCC REDD+ Safeguard (c) requires recognition and respect for the knowledge and rights of
indigenous peoples. The reference to rights and knowledge make it clear that relevant instruments
of international law are those that focus on human and indigenous peoples’ rights, as well as
those that focus on preserving cultural heritage.

The instrument selected for this section that deals with culture is the UNESCO Convention for the
Safeguarding of Intangible Cultural Heritage (CSICH) (2003), which only has provisions for monitor-
ing and reporting, and lacks a grievance mechanism. The reporting activities under the CSICH can
contribute to countries’ efforts towards identifying, and subsequently protecting and respecting
the cultural rights of their indigenous peoples (a necessary requirement as noted in the analysis of
UNFCCC REDD+ Safeguard (c) above). These activities include providing inventories of the intangi-
ble cultural heritage in their territory, and performance review reports detailing the legislative,
regulatory and other measures taken to implement the CSICH. Both the inventories and reports
are useful for the SIS.

The most comprehensive international convention dealing with the rights of indigenous people is
International Labour Organisation Convention No. 169 (ILO Convention No. 169) (1989).>* How-
ever, due to its emphasis on participation it will be analysed in the section on UNFCCC REDD+
Safeguard (d).

National reporting under ILO Convention No. 169 encompasses laws, regulations and rules that
give effect to each article in the Convention (that is, protect and respect for the rights identified in
the Convention). ILO Convention No. 169 also provides for national authorities and institutions
that have a supervisory role in the national reporting process. These laws and institutions will be
essential to demonstrating compliance with UNFCCC REDD+ Safeguard (c) in the SIS.

However, UNFCCC REDD+ Safeguard (c) explicitly acknowledges the UNDRIP, which recognises
rights of indigenous peoples that are not included in ILO Convention No. 169. Respecting ILO Con-
vention No. 169 is therefore not sufficient in itself to ensure consistency with UNFCCC REDD+
Safeguard (c). Countries should therefore ensure that in addition to analysing their country reports
under ILO Convention No. 169, they familiarise themselves with the full scope of UNFCCC REDD+
Safeguard (c)**° above to ensure they are respecting the rights of indigenous peoples and local
communities. They should also identify any gaps in implementation, and report on how they are
addressing these gaps in their SIS.
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Although it is not sufficient on its own, countries developing their CSS and SIS can nevertheless
draw upon the reporting, dispute resolution and grievance mechanisms under the ILO Convention
No. 169 as a first step for addressing, and subsequently demonstrating how they are addressing
both UNFCCC Safeguards (c) and (d).

As with UNFCCC REDD+ Safeguard (b), this section is merely indicative, and we recommend that
countries identify other relevant conventions that they are parties to, and examine how such
monitoring, reporting, dispute resolution and grievance mechanisms can be linked to their CSS
and SIS, particular for monitoring issues related to UNFCCC REDD+ Safeguard (c).

Monitoring

Under the CSICH, the Intergovernmental Committee for the Safeguarding of the Intangible Cultural
Heritage (the CSICH Committee) is established.>™ Its role is, inter alia, to “promote the objectives
of the Convention, and to encourage and monitor the implementation thereof;”** to examine re-
ports submitted by State Parties, and to summarize them for the General Assembly of States Par-
ties (General Assembly), the governing body of the CSICH.*** The CSICH Committee is also respon-
sible for establishing, maintaining and publishing a Representative List of the Intangible Cultural
Heritage of Humanity (Representative List), and for drawing up the criteria for the establishment,
updating and publication of this Representative List.”** In addition to the Representative List, the
CSICH Committee is charged with establishing, maintaining and publishing a List of Intangible Cul-
tural Heritage in Need of Urgent Safeguarding (Urgent Safeguarding List).”* Finally, on the basis of
its activities and the reports by State Parties (which shall be examined in the section below on re-
porting), the CSICH Committee must submit a report to the General Assembly at each of its ses-
sions.>*®

Reporting

The CSICH requires State Parties to provide operational reports in the form of inventories of the
intangible cultural heritage present in their territory,”*’ as well as performance review reports de-
tailing the legislative, regulatory and other measures taken for the implementation of the
CSICH.**®

Reports to the CSICH Committee on national level implementation measures of the Convention
must be received by UNESCO on or before 15 December of the sixth year following the year in
which the State Party deposited its instrument of ratification, acceptance or approval, and every
sixth year thereafter.’”

Each report must include measures taken for the implementation of the CSICH at the national
level, as well as cover the current status of all elements of intangible cultural heritage present in
its territory that have been inscribed on the Representative List.

During its second session in 2008, the General Assembly adopted the Operational Directives for
the Implementation of the Convention for the Safeguarding of the Intangible Cultural Heritage,**
which provides guidance to State Parties for selecting intangible cultural heritage that they want
to include on the Representative List and the Urgent Safeguarding List.”*

The criterion for inclusion on the Representative List includes:
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- The element must constitute intangible cultural heritage as defined in Article 2 of the
Convention;

- Inscription of the element must contribute to ensuring visibility and awareness of the sig-
nificance of the intangible cultural heritage and to encouraging dialogue, thus reflecting
cultural diversity worldwide and testifying to human creativity;

- Safeguarding measures must be elaborated to protect and promote the element

- The element must have been nominated following wide participation of the community
group and with their free, prior and informed consent; and

- The element must be included in an inventory of the intangible cultural heritage present
in the territory of the submitting State Party. >**

As well as listing the elements present in the reporting country’s territory that appear on the Rep-
resentative List and the Urgent Safeguarding list,”* the country report must include, inter alia:

- Any programmes, project or activities selected as best reflecting the principles and objec-
tives of the Convention;

- Any legal, technical, administrative and financial measures undertaken by the State or fos-
tered by the State and undertaken by civil society;

- The State should also describe its efforts to ensure the widest possible participation of
communities, groups and individuals that create, maintain and transmit intangible cultural
heritage and involve them actively in its management;

- The measures taken by the State Party to strengthen institutional capacities for safeguard-
ing intangible cultural heritage;

- The national inventories of the intangible cultural heritage in the State’s territory;

- The ways in which communities are involved in identifying and defining intangible cultural
heritage; and

- Other safeguarding measures (such as fostering scientific, technical and artistic studies
with a view to effective safeguarding and facilitating access to information relating to in-
tangible cultural heritage).>**

Neither the CSICH, nor subsequent General Assembly resolutions provide for a grievance or com-
plaints mechanism. As identified below, the principle Convention which creates a complaints
mechanism for protecting the rights of indigenous peoples under international law is ILO Conven-
tion No. 169.

UNFCCC REDD+ Safeguard (d) requires that countries ensure the full and effective participation of
all relevant stakeholders, in particular indigenous peoples and local communities. The Interna-
tional Labour Organisation Convention Concerning Indigenous and Tribal Peoples in Independent
Countries (ILO Convention No. 169) (1989), which focuses on consultation and participation, is
particularly relevant to UNFCCC REDD+ Safeguard (d).>* In fact, most of ILO Convention No. 169
cases that have been brought to the attention of the supervisory bodies of the ILO under its com-
plaints mechanism have concerned an alleged failure to consult with indigenous peoples regarding
measures or projects that affect their land.>*®

National reports under ILO Convention No. 169 should include information on laws, regulations
and rules which give effect to the provisions of the Convention. Furthermore, Parties are required
to list representative organisations of employers and workers who participate in the preparation
of the report (relevant stakeholders). Parties are also recommended to consult indigenous peo-
ples’ organisations through their traditional institutions on measures taken to give effect to ILO
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Convention No. 169, and report the results of those consultations. Such information is directly
relevant for REDD+, and needs to be monitored and reported through country’s Safeguard Infor-
mation Systems (SIS) from the beginning of Readiness planning throughout implementation of
REDD+ activities.

UNFCCC REDD+ Safeguard (d) does not relate exclusively to the participation of indigenous peo-
ples and local communities, and should include ‘all relevant stakeholders’. For this reason, coun-
tries looking to demonstrate their compliance with UNFCCC REDD+ Safeguard (d) can also draw on
their national reports for the ICCPR, and other international instruments with obligations to en-
sure public participation (see analysis of UNFCCC REDD Safeguards (b) and (d) for more instru-
ments).

While the substantive rights of indigenous peoples can be found in the ILO Convention No. 169
itself, the monitoring, reporting and complaints provisions of the Convention are contained in the
ILO’s Constitution,”’ which shall also be examined for the purpose of this section. The ILO is a tri-
partite UN agency that includes government, employer, and worker representatives on relatively
equal ground to develop and implement policies of the ILO.>*®

Monitoring

The primary organs responsible for monitoring implementation of the ILO Conventions are the
Committee of Experts on the Application of Convention and Recommendations (CEACR), and the
Committee on the Application of Standards (CAS) (collectively referred to as ‘Supervisory Bod-
ies’).”* Reports are submitted by Parties to the CEACR for review at intervals established by the
ILO supervisory bodies (see section on reporting for more details). The CEACR then publishes its
findings in its annual report, which is made public. If the CEACR identifies a particular problem re-
lating to implementation, it may solicit additional information from the country concerned.’*® The
CEACR is also authorized to make on-site visits if deemed necessary. If a problem is serious
enough, the CEACR may refer the matter to the CAS,>*! which can request Parties to appear before
it to address the problem.>* The CAS then reports its conclusions at the annual International La-
bour Conference. In these tasks, the CEACR also relies on information received from workers’ and
employers’ organizations, as well as, inter alia, official UN documents, judicial decisions and legis-
lation.>®

Reporting

According to the ILO Constitution, one year after the entry into force of the ILO Conventions, Par-
ties have to send their first report on the implementation of the Conventions to the 1LO.>* The
one-year interim period gives Parties time to make sure national laws and practice are in agree-
ment with the Convention. After this, the normal reporting period for ILO Convention No. 169 is
every five years. However, if a situation needs to be followed closely, the ILO supervisory bodies
may request a report outside the regular reporting cycle.**

In accordance with the ILO’s Constitution,**® Parties must submit a copy of their report to the most
representative workers’ and employers’ organisations to allow for comments. These organisations
may also send their comments directly to the ILO in the form of ‘communications’ (see section on
complaints below).>*” Following the entry into force of the Convention, the content of the Party’s
first report should cover all the provisions of the Convention and answer each of the questions set
out in the comprehensive Report Form.>* These reports should provide, inter alia:
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- Alist of all laws, regulations and rules which give effect to the provisions of the Conven-
tion and information concerning the extent to which these laws regulations and rules have
been enacted or modified to permit implementation or as a result of, ratification;

- Countries should also indicate in detail for each article of ILO Convention No. 169 the pro-
visions of the above-mentioned legislation, regulations or other measures under which
each article is applied as well as the information that is specifically requested in the indi-
vidual articles;**

- Information on the authorities and institutions to whom the application of the above-
mentioned laws, regulations and rules are entrusted;

- Any decisions by courts or tribunals made involving questions of principle relating to the
application of the Convention;

- Any technical assistance the Party has received under an ILO cooperation project; and

- Alist of representative organisations of employers and workers to which copies of the re-
port have also been communicated as well as their observations on the report.

- Optionally, Parties can also consult indigenous peoples’ organisations through their tradi-
tional institutions on measures taken to give effect to the Convention and in preparing re-
ports on its application and report on the results of those consultations.

Subsequent reports are then normally limited to providing information on:

- New legislation or other measures affecting the application of the Convention;

- Replies to questions in the report form on the practical application of Convention (for ex-
ample statistics, results of inspections, judicial or administrative decisions) as well as
comments received from workers and employers organizations; and

- Replies to any comments previously received from the ILO supervisory bodies.>®

The Supervisory Bodies often request additional information from Parties beyond the regular re-
ports due every five years. There is thus an on-going dialogue between the governments con-
cerned and the ILO Supervisory Bodies regarding implementation.

Comments from the CEACR come in two forms:

- ‘Observations’, which are the CEACR’s public comments on the application of ILO Conven-
tions; and

- ‘Direct requests’, which are sent directly to the government in question, and generally ask
for more information on specific subjects.>"

As an outcome of such individual cases, the CAS adopts conclusions addressed to the ILO State
Party examined.

Complaints and Grievance Mechanism

A peculiarity of the ILO’s complaints mechanism is that it does not require exhaustion of domestic
remedies. Nevertheless, submitting a complaint may be affected if domestic remedies have not
been attempted.>

The procedure can be triggered in one of two ways. First, as tripartite constituents of the ILO,
workers’ and employers’ organizations can submit ‘comment’s on the application of the Conven-

tion, or lodge ‘complaints’.>>® The rules governing submission of comments and complaints are the
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Standing Orders Concerning the Procedure for the Examination of Representations under Articles
24 and 25 of the Constitution of the ILO (Standing Orders).>>*

Indigenous peoples’ organisations are not among the ILO’s tripartite constituents. However in
some cases, indigenous peoples have formed alliances with specific workers’ and employers’ or-
ganizations or specific chapters within broader organizations.>> Past experience has also demon-
strated that the ILO will sometimes accept direct informal communications from indigenous peo-
ples’ organisations in relation to alleged breaches of the obligations contained in ILO Convention
No. 169.>%

When a representation is made to the International Labour Office, the Director-General acknowl-
edges its receipt and informs the Member government against which the representation is
made.” If the Governing Body considers the representation admissible,*® it will establish a
Committee to examine the representation. The Committee is:

“Composed of members of the Governing Body chosen in equal numbers from the
Government, Employers’ and Workers’ groups. No representative or national of the
State against which the representation has been made and no person occupying an
official position in the association of employers or workers which has made the repre-
sentation may be a member of this Committee.”>*

Article 10 of the Standing Orders states that once a representation is communicated to the Gov-
erning Body, the procedure of complaint provided for in Article 26 and the following articles of the
ILO Constitution apply, including the right of the concerned Member to send a representative to
take part in the proceedings of the Governing Body while the matter is under consideration.>*

The second trigger for the complaints procedure is Article 26, under which any Member has the
right to file a complaint with the International Labour Office if it is not satisfied that “any other
Member is securing the effective observance of any Convention which both have ratified in accor-
dance with the foregoing articles.”*®' Complaints can also be presented to a delegate to the Inter-
national Labour Conference or the Governing Body directly.’®® Once the complaints procedure is
triggered, the Governing Body sets up a ‘Commission of Inquiry’, which conducts quasi-judicial
proceedings, consisting of hearings, written submission, and limited evidence gathering.”®

At the end of the proceedings, the Commission of Inquiry makes conclusions and recommenda-
tions for corrective measures, which it then publishes for the Governing Body and the Member
concerned.”®

The Member in question then has three months to inform the Director-General of the Interna-
tional Labour Office whether or not it accepts the recommendations contained in the report of
the Commission. If not, the Member may propose to refer the complaint to the International
Court of Justice (ICJ),>®® in which case the resulting decision is considered final.>*®

If a Member fails to carry out recommendations within the time specified by the report of the

Commission of Inquiry, or in the decision of the ICJ, the Governing Body may recommend to the
ILO Conference such action as it may deem wise and expedient to secure compliance therewith.>®’

UNFCCC REDD+ Safeguard (e) requires REDD+ actions to be consistent with the conservation of
natural forests and biological diversity, and is used to incentivize the protection and conservation
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of natural forests and their ecosystem services. There are numerous international instruments
that are relevant to UNFCCC REDD+ Safeguard (e).>*® For the purposes of this Guide, we will focus
on the monitoring and reporting provisions of the Convention on Biological Diversity (CBD) (1992),
due to its near universal adhesion (193 parties), extensive scope, and its particular relevance to
REDD+.>® As the CBD does not have a mechanism for addressing complaints or grievances, the
Convention on the International Trade of Endangered Species of Wild Fauna and Flora
(CITES)(1973) will also be examined.

The CBD is extremely comprehensive in its guidance on which types of activities should be carried
out by governments to enable the conservation and sustainable use of biological diversity. The
national reports to the CBD, if completed properly, can provide a sound basis for demonstrating
that UNFCCC REDD+ Safeguard (e) has been satisfactorily addressed and respected. Requirements
for the reports include providing information on the nation's biotic assets, capacity (human re-
sources, institutions, facilities and funding) and ongoing programmes, major threats to national
biodiversity, and Parties’ national biodiversity strategy and action plan (NBSAP). The NBSAP is par-
ticularly useful for the SIS as it should include both the measurable targets that the country has
set for itself in terms of biodiversity conservation, and the extent to which it has been imple-
mented. The main gaps between CBD national reports and UNFCCC REDD+ Safeguard (e) are the
latter’s insistence that no natural forests can be converted as part of REDD+ activities, and that
additional social, environmental and economic benefits must be ensured.

The implementing activities under CITIES can also be useful to the reporting under the SIS as na-
tional CITIES reports provide detailed lists of endangered biodiversity, both flora and fauna, as well
as enforcement measures and mechanisms. The management and scientific authorities that must
be created under CITIES could potentially work with the national CBD focal point to gather and
prepare the data on national biodiversity and protection measures for the SIS.

Monitoring

Article 23 of the CBD establishes the Conference of the Parties (COP) which is responsible for re-
viewing implementation of the Convention. It is authorised to “establish the form and the intervals
for transmitting the information to be submitted” under the CBD, as well as “consider such infor-
mation as well as reports submitted by any subsidiary body.”

Reporting
Parties’ obligation to submit information is governed by Article 26 of the CBD. It states that:

“each contracting Party, at intervals to be determined by the Conference of the Par-
ties, must present to the Conference of the Parties, reports on measures which it has
taken for the implementation of the provisions of this Convention and their effective-
ness in meeting the objectives of this Convention.”

As can be seen from the following analysis, many of the activities reported in CBD implementation

reports can be directly transposed towards reporting the implementation of UNFCCC REDD+ Safe-
guard (e).
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At its Second COP (COP 2), the Parties to the CBD established the first guidance on the form and

content of the first set of national reports.

>’% The guidelines for the first national report required

the Parties to:

Describe the legal and policy framework that provides the mandate and instructions for
preparing the action plan report. This includes a short summary of the nation's biotic as-
sets, capacity (human resources, institutions, facilities, and funding) and ongoing pro-
grammes;

State the vision for biodiversity and its place in the society, focusing on its protection, sci-
entific understanding, sustainable use, and on the equitable sharing of its benefits and
costs. The specific targets to meet the local, national, and international goals in terms of
protecting, assessing, utilizing, and benefiting from biodiversity and its components need
to be determined;

Summarize the gaps between the current situation in the country and the stated vision,
goals and objectives. Summarize the strategic recommendations, including the activities,
policies, and tasks that have been selected for implementation to cover the gaps;

Describe the public and private entities, communities and industries that have partici-
pated in the process and have agreed to be responsible for particular activities and in-
vestments;

Present the detailed activities, tasks and policies to be implemented. Explain which part-
ner (Ministry, industry, indigenous group, NGO, or university) will implement each item,
including where, and what measures the partners will employ;

Present a timetable for the implementation of the various tasks, reflecting the priorities
that have been assigned;

Provide the budget for the plan of action, showing funding requirements for operating ex-
penses, capital purchases, transport, field costs, etc. List the personnel needed by cate-
gory of skill or background, the facilities and services required, and possible international
technical and financial cooperation;

Explain the measures to be used for tracking the results of the action plan and for moni-
toring changes in the economy, environment and society. Give the indicators that will be
used. Present the individuals and organizations that will carry these responsibilities and
how they were selected; and

Present information and case studies which reflect the range of experiences countries en-
countered in the implementation of Article 6, taking into account local and external fac-
tors.>’*

The format for submissions has been updated multiple times including at COP 5,°’> COP 6,>”* COP

7,>"* and COP 8.>”° The current reporting guidelines were decided upon at COP 10.

According to the updated reporting guidelines, the national reports must contain three parts:
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Part | - An update on biodiversity status, trends, and threats and implications for human well-
being. This includes answering the following questions:

Why biodiversity in important for the reporting country;

What major changes have taken place in the status and trends of biodiversity in the re-
porting country;

What the main threats to biodiversity are in the reporting country; and

How the changes in biodiversity impact on ecosystems services, as well as the socio-
economic and cultural implications of those impacts;>’®

Part Il - The national biodiversity strategy and action plan (NBSAP), its implementation, and the

mainstreaming of biodiversity. This includes answering the following questions:
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- What measurable biodiversity targets the country has set in line with the Aichi Biodiversity
Targets;

- How the NBSAPs have been updated to incorporate these targets;

- What actions the reporting country has taken to implement the Convention since the
fourth report (relevant legislation, policies, institutional and cooperative mechanisms, and
funding) as well as the outcomes of these actions;

- How effectively biodiversity has been mainstreamed into relevant sectoral and cross-
sectoral strategies, plans and programmes; and

- The extent to which the NBSAPs have been implemented.

Part Ill - Progress towards the 2015 and 2020 Aichi Biodiversity Targets and contributions to the
relevant 2015 Targets of the Millennium Development Goals (MDGs). This includes answering the
following questions:

- What progress has been made by the country towards the implementation of the Strate-
gic Plan for Biodiversity 2011-2020 and the Aichi Biodiversity Targets, target by target;

- What contribution actions to implement the CBD have made towards that achievement of
the relevant MDGs in the reporting country; and

- What lessons have been learned from the implementation of the CBD in the reporting
country.*®

The reporting guidelines also request Parties to involve stakeholders in the preparation of their
national reports, including non-governmental organisations (NGOs), civil society, indigenous and
local communities, business, and the media.”®" Of particular relevance to the development of a
national SIS, the reporting guidelines encourage the national focal point responsible for preparing
national reports to work closely with national counterparts responsible for implementation of
other related conventions.”®” By coordinating report preparation, the focal points for the various
conventions can share data and analysis, ensuring consistency among reports and reduce the
overall reporting burden for the country.

As the CBD lacks a mechanism for addressing grievances and complaints, for the purpose of
UNFCCC REDD+ Safeguard (e), after a brief overview of the monitoring and reporting provisions,
the grievance mechanism of CITES shall be examined.

Monitoring

The Conference of the Parties (COP) is the organ responsible for monitoring implementation of
CITES by Parties.”® Its powers include the capacity to:

“Review the implementation of the present Convention and may (c) review the pro-
gress made towards the restoration and conservation of the species included in Ap-
pendices I, Il and Ill ... receive and consider any reports presented by the Secretariat or
by any Party; and ... where appropriate, make recommendations for improving the ef-
fectiveness of the present Convention.”

In addition, each Party is required to designate “one or more Management Authorities competent
to grant permits or certificates on behalf of the Party and ... one or more Scientific Authorities.”***
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The Management Authority is authorized to communicate with other Parties and with the Secre-
tariat. The Scientific Authority of each Party is obligated to monitor the export permits granted by
the State for Appendix Il specimens,®® and the actual exports of such specimens.’®

The Secretariat to CITES also has monitoring responsibilities. One of its functions is “to study the
reports of Parties and to request from Parties such further information with respect thereto as it
deems necessary to ensure implementation of the present Convention.” In this capacity, the Se-
cretariat may be “assisted, by suitable inter-governmental or non-governmental international or
national agencies and bodies technically qualified in protection, conservation and management of
wild fauna and flora.”*®” Accordingly, NGOs such as the TRAFFIC Network,*®® and international bod-
ies such as the World Customs Organisation and Interpol, assist in the implementation of CITES by
performing monitoring functions and reporting infractions to the Secretariat.>®

This has important implications for REDD+, especially in the context of the CSS and SIS. lllegal
trade in certain species of timber protected by CITES is a notable driver of deforestation and biodi-
versity loss. NGOs can play an important role in providing supportive capacity in terms of monitor-
ing implementation and compliance with the obligations provided under CITES, which should cur-
tail such practices.

Reporting

Parties have two types of reporting obligations:>* operational review, and performance review.
The operational reporting obligations state that:

“Each Party shall maintain records of trade in specimens of species included in Ap-
pendices |, Il and Ill which shall cover: (a) the names and addresses of exporters and
importers; and (b) the number and type of permits and certificates granted; the States
with which such trade occurred; the numbers or quantities and types of speciments,
names of species as included in Appendices I, Il and Il and, where applicable, the size
and sex of the specimens in question.”>**

Furthermore:

“Each Party shall prepare periodic reports on its implementation of the present Con-
vention and shall transmit to the Secretariat: (a) an annual report containing a sum-
mary of the information specified in sub-paragraph (b) of paragraph 6 of this Arti-
Cle'11592

Under performance review, Parties must submit: “a biennial report on legislative, regulatory and
administrative measures taken to enforce the provisions of the present Convention.”>**
The annual reports should summarize the following information:

— The number and type of permits and certificates granted;
— The States with which trade in specimens of species included in Appendices |, Il and Ill oc-
curred;
— The numbers or quantities and types of specimens and the names of species as included
in Appendices |, Il and Ill; and
—  The size and sex of the specimens in question.>*
The biennial report format is divided into five parts, including:

- General information;
- Legislative and regulatory measures;
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- Compliance and enforcement measures;
- Administrative measures; and
- General feedback.’®

Information on the above measures will be relevant for assessing REDD+ country performance of
measures to conserve biodiversity under UNFCCC REDD+ Safeguard (e). Therefore, it should be
included as information transmitted through REDD+ countries’ SIS. Since countries should be re-
porting this information under their CITES obligations, already existing processes could be also be
incorporated for purposes of monitoring UNFCCC REDD+ Safeguard (e).

Complaints and Grievance Mechanism
Article 13 establishes the foundation of the compliance mechanism of CITES. It states:

“1. When the Secretariat in the light of information received is satisfied that any spe-
cies included in Appendix | or Il is being affected adversely by trade in specimens of
that species or that the provisions of the present Convention are not being effectively
implemented, it shall communicate such information to the authorized Management
Authority of the Party or Parties concerned. 2. When any Party receives a communica-
tion as indicated in paragraph 1 of this Article, it shall, as soon as possible, inform the
Secretariat of any relevant facts insofar as its laws permit and, where appropriate,
propose remedial action. Where the Party considers that an inquiry is desirable, such
inquiry may be carried out by one or more persons expressly authorized by the Party.
3. The information provided by the Party or resulting from any inquiry as specified in
paragraph 2 of this Article shall be reviewed by the next Conference of the Parties
which may make whatever recommendations it deems appropriate.”

Annual and biennial reports, legislative texts, and other special reports and responses to informa-
tion requests provide the primary—but not exclusive—means of monitoring compliance with
CITES obligations.>® Parties concerned over matters related to trade in specimens of CITES-listed
species by another Party may bring the matter up directly with that Party and/or call upon the Se-
cretariat for assistance.>’

The Secretariat can also be assisted by inter-governmental agencies and bodies, international or
national NGOs technically qualified in protection, conservation and management of wild fauna
and flora.’® The non-compliance mechanism of CITES can therefore potentially be triggered by
NGOs (as mentioned in the section on monitoring).

COP 11 adopted a formal Non-Compliance Procedure under Resolution 11.3.°*° This mechanism

may be invoked for any compliance matter, including where Parties fail to meet their reporting

requirements.®® The resolution states that:
“a) when, in application of Article 13, the Secretariat requests information on an al-
leged infraction, Parties reply within a time-limit of one month or, if this is impossible,
acknowledge within the month and indicate a date, even an approximate one, by
which they consider it will be possible to provide the information requested; b)
when, within a one year time-limit, the information requested has not been provided,
Parties provide the Secretariat with justification of the reasons for which they have
not been able to respond; c) if major problems with implementation of the Conven-
tion by particular Parties are brought to the attention of the Secretariat, the Secre-
tariat work together with the Parties concerned to try to solve the problem and offer
advice or technical assistance as required; d) if it does not appear a solution can be
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readily achieved, the Secretariat bring the matter to the attention of the Standing
Committee, which may pursue the matter in direct contact with the Party concerned
with a view to helping to find a solution.”

Upon a finding of non-compliance, possible actions that may be taken by the COP include:

- Requiring the Secretariat to issue security paper (i.e. watermarked and of identifiable au-
thenticity) for permits and certificates to reduce instances of forgery and to confirm per-
mits for a period of time;

- Issuing formal warnings;

- The Secretariat suspending cooperation with the non-compliant Party;

- The Secretariat conducting on-site verifications;

- The Standing Committee recommending suspension of trade in CITES-listed species with
the non-compliant Party and specifying the conditions to be met before the trade restric-
tions can be lifted.®®*

The above analysis has shown that there are numerous international instruments that are the-
matically relevant to each UNFCCC REDD+ Safeguard, whose implementation will serve as a basis
for addressing the issues that the UNFCCC REDD+ Safeguards identify as key requirements (such as
the need to respect the rights of indigenous peoples and conserve biodiversity). Furthermore,
most of these relevant international instruments have reporting obligations, where Parties must
not only provide an overview of their legal, institutional and political frameworks, but also dem-
onstrate in detail how each convention is being implemented, article by article.

These reports can be useful for countries looking to demonstrate their adherence to the UNFCCC
REDD+ Safeguards in their SIS. As such, we recommend that countries identify international con-
ventions they are parties to and understand to which UNFCCC REDD+ Safeguard(s) they are rele-
vant. Part | of this Guidance Document can contribute to this activity.

It is however important to note that the UNFCCC REDD+ Safeguards sometimes go beyond obliga-
tions under international law (for example the requirement that REDD+ activities do not result in
the conversion of natural forests), and demonstrating adherence to relevant international obliga-
tions may not be sufficient to demonstrate that the UNFCCC REDD+ Safeguards have been ad-
dressed and respected.

It is therefore essential that countries fully understand the scope and content of the obligations
contained in the UNFCCC REDD+ Safeguards. Once this has been accomplished, countries can
draw from their existing implementing and reporting activities, identify gaps, and address these
gaps before reporting their activities under the SIS.

Although the grievance mechanisms identified in the conventions above provide potential routes
to have complaints heard, a major limitation is that they often require the exhaustion of all do-
mestic remedies before granting eligibility to complaints. They also lack effective remedies. There-
fore, countries cannot rely on existing international grievance mechanisms to address complaints
that may arise under their domestic REDD+ activities, and must take steps to either strengthen
their domestic judicial systems (for example by extending the mandate of existing institutions to
include REDD+ activities), or design and implement a new mechanism for dealing with these com-
plaints.
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We therefore recommend that in addition to reporting activities under relevant international in-
struments, countries draw lessons from selected international grievance mechanisms and feed
these lessons into the design of national REDD+ grievance mechanismes, if applicable.
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Effective implementation of the UNFCCC REDD+ Safeguards and the development of a Country
Safeguards System (CSS) offers an opportunity to strengthen forest governance. In turn, if a CSS is
capable of living up to internationally accepted standards for human rights and environmental
protection, countries will have a better chance of achieving permanent GHG emission reductions,
through reduced deforestation and forest degradation. An effective CSS also offers the opportu-
nity to strengthen livelihoods and rights of indigenous peoples and local communities, and en-
hance conservation of biodiversity and essential ecosystem services.

This Guidance Document has demonstrated that the UNFCCC REDD+ Safeguards encompass exist-
ing standards, principles and commitments under international law. Using Safeguard (a) as a start-
ing point, we have identified the content and elements of the UNFCCC REDD+ Safeguards. These
normative instruments not only provide clarity to the somewhat vague nature of the UNFCCC
REDD+ Safeguards, but they also contain a number of practical implementing measures that coun-
tries can utilise in setting up their CSS.

The wording of the UNFCCC REDD+ Safeguards goes beyond merely the minimum baseline of en-
suring that investments do no harm to vulnerable people and ecosystems. The UNFCCC REDD+
Safeguards do not focus on defining acceptable and inacceptable performance, but instead, re-
quire activities to be undertaken in accordance with a set of principles or criteria that define a
minimum threshold and lead to social and environmental benefits.®® Furthermore, addressing
and respecting the UNFCCC REDD+ Safeguards entails positive actions to operationalize the rights
they refer to, particularly in terms of indigenous peoples’ rights such as land tenure. If these ac-
tions are capable of empowering indigenous peoples and forest-dependent local communities as
right-holders in forest issues, the UNFCCC REDD+ Safeguards will contribute to much more than
just risk minimisation.

The UNFCCC REDD+ Safeguards can encourage governments to address the proximate and under-
lying drivers or causes of deforestation and forest degradation, by improving forest governance.®®
Effective implementation of the UNFCCC REDD+ Safeguards has the potential to promote trans-
parency and accountability, and provide greater weight to considerations such as effective public
participation, respect for indigenous rights and the conservation of biological diversity. Each of the
above will be required in order to have a successful domestic participatory discussion to under-
stand competing interests and assess the different drivers of deforestation.®® Furthermore, they
will be necessary for ensuring that appropriate institutional and legal frameworks are developed
or strengthened to achieve an efficient, rational and sustainable utilisation of all types of forest
resources, ensuring protection of natural forests and for adopting a long-term perspective and
cross-sectoral approach in policy formulation.

Our analysis has identified that, according to relevant international and regional instruments as
well as relevant case law, compliance with the UNFCCC REDD+ safeguards has the potential to
promote improved forest governance in a number of areas (see box 3 below). With substantive
guidance to assist in understanding and implementing the UNFCCC REDD+ safeguards, govern-
ments, civil society, indigenous peoples, local communities and the private sector have an oppor-
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tunity to develop a robust CSS through an inclusive multi-stakeholder process. The value of such a
process and its outcome will hold benefits beyond REDD+.

Box 3: Examples of how UNFCCC REDD+ safeguards can promote good forest governance

UNFCCC REDD+ Safeguard (a) requires REDD+ activities to complement or be consistent with the objec-
tives of national forest programmes and relevant international conventions and agreements. This implies a
requirement to recognize and take steps to effectively complement and be consistent with relevant and
applicable international conventions and agreements. Consideration of these international instruments
will help countries to align the UNFCCC REDD+ Safeguards with their existing commitments and aspira-
tions to undertake the governance reforms necessary for the sustainable management of their forests, as
indicated by their endorsement of relevant international instruments. By ensuring consistency with these
relevant international instruments, REDD+ countries have the opportunity to implement the UNFCCC
REDD+ Safeguards by building upon their existing domestic systems developed to comply with those rele-
vant international instruments. REDD+ countries will need to examine and potentially strengthen their
domestic systems by enacting/strengthening existing laws, policies and institutions to ensure that the
UNFCCC REDD+ Safeguards are being addressed and respected.

UNFCCC REDD+ Safeguard (b) focuses specifically on the effectiveness and transparency of forest govern-
ance structures. The effective implementation of this safeguard is directly linked to forest governance, and
could serve as a catalyst for successful regulatory and institutional reforms, including: the enhancement
of laws and regulations relating to access to and dissemination of relevant information; vertical and hori-
zontal accountability, including measures against corruption; governance and sustainable use of forests;
participation; clear rights of ownership and possession (land tenure); equitable benefit sharing; and en-
forcement of those laws. It could also promote strengthening institutional and administrative frameworks,
including judicial or administrative procedures that can secure effective remedy for infringement of rights,

especially for indigenous peoples and local communities.

UNFCCC REDD+ Safeguards (c) and (d) focus on promoting and protecting rights, from both a substantive
and procedural perspective. Safeguard (c) focuses specifically on indigenous peoples’ and local communi-
ties’ rights, which must be recognised and respected (this includes ensuring that indigenous peoples are
not discriminated against, that their collective rights to land are respected, that benefits are adequately

distributed and that procedural rights are strengthened).

UNFCCC REDD+ Safeguard (d) is procedural in nature, and aims to support and protect substantive rights
by ensuring the effective participation of relevant stakeholders in decision-making processes, including
through Free, Prior and Informed Consent (FPIC) of indigenous peoples. Groups and individuals living in
forest areas, particularly indigenous peoples and local communities depend on forests for their liveli-
hoods. Due to a number of factors, including insecurity over land tenure rights and lack of access to deci-
sion-making processes, these groups’ rights are at a high risk of being negatively affected or disregarded, if
they are not able to effectively participate. Effective implementation of these safeguards can catalyse the
strengthening of the legal and institutional frameworks that protect the rights and interests of indigenous
peoples and local communities. Furthermore, implementation can promote empowerment of indigenous

peoples and local communities by strengthening their ability to access information, participate in decision
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making processes, and access effective justice mechanisms.

UNFCCC REDD+ Safeguard (e) aims to ensure that REDD+ related activities actively protect and promote
the conservation of natural forests, and integrate biodiversity into all REDD+ plans and policies. Specifi-
cally, this safeguard requires that REDD+ actions do not result in the conversion of natural forests and that
the protection of natural forests and their ecosystem services should be incentivised. The implementation
of this safeguard can promote forest governance improvements, by eliminating any perverse incentives
that would undermine the conservation of biodiversity and protection of essential ecosystems, notably
any incentives that facilitate the conversion of natural forests into plantations. Furthermore, implementa-
tion can contribute towards the achievement of other social and environmental benefits for communities,

and help protect and support enhancement of forest-dependent livelihoods.

Compliance with UNFCCC REDD+ Safeguards (f) and (g) is not as directly linked to the issues identified
above, and although they can also contribute to improved forest governance, the implementing measures
required are mostly linked to the certainty of long term results of REDD+ activities, both in terms of space
and time. Nevertheless, there are principles of international law, such as sustainable use, the precaution-
ary principle, and the principle of international cooperation, which can perhaps guide and enhance im-
plementation of these safeguards. These safeguards can contribute to improved forest governance as they
require a more holistic policy development process, including identification and development of policies
to address drivers of deforestation.
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Tables Identifying International Instruments Relevant to REDD+
Countries

Below we provide tables identifying international instruments used for this analysis, which also identify
which instruments are applicable to REDD+ countries. The tables may assist countries in the identification
of their international and regional instruments relevant to the UNFCCC REDD+ safeguards.
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Algeria

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Central African Republic

(CAR)
Chad

Congo

Cote d'lvoire

Democratic Republic of

Congo (DRC)

Equatorial Guinea

Ethiopia

Gabon

Ghana

Kenya

Liberia

Madagascar

Malawi

Mozambique

Niger

Nigeria

Rwanda

Senegal

Sierra Leon

South Sudan

Sudan

Tanzania

Uganda

Zambia

Agreement for Cooperation and
Consultation between the Cen-
tral African States for the Con-
servation of Wild Fauna (1983)

Agreement on the Conservation
of African-Eurasian Migratory
Waterbirds (1995)

Agreement on the Conservation
of Gorillas and their Habitats
(2007)

Agreement on the Joint Regula-
tions on Fauna and Flora (1977)

African Charter on Human and
Peoples’ Rights (1981)

African Convention on the Con-
servation of Nature and Natural
Resources (1968)
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Algeria

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Central African Republic

(CAR)
Chad

Congo

Cote d'lvoire

Democratic Republic of

Congo (DRC)

Equatorial Guinea

Ethiopia

Gabon

Ghana

Kenya

Liberia

Madagascar

Malawi

Mozambique

Niger

Nigeria

Rwanda

Senegal

Sierra Leon

South Sudan

Sudan

Tanzania

Uganda

Zambia

African Union Convention on
Preventing and Combating Cor-
ruption (2003)

O

)

)

O

wn

w

wn

-

)

-

O

O

O

-

-

o

-

w

-

)

-

Cartagena Protocol on Biosafety
to the Convention on Biological
Diversity (The Biosafety Proto-
col) (2000)

Convention on Biological Diver-
sity (CBD) (1992)

Convention on the Conservation
of Migratory Species of Wild
Animals (CMS or Bonn Conven-
tion) (1979)

Convention on the Elimination
of All Forms of Discrimination
against Women (CEDAW) (1979)

Convention on the Law of Non-
navigational Uses of Interna-
tional Watercourses (1997)

Convention relative to the Pres-
ervation of Fauna and Flora in
their Natural State (1933)
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Algeria

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Central African Republic

(CAR)
Chad

Congo

Cote d'lvoire

Democratic Republic of

Congo (DRC)

Equatorial Guinea

Ethiopia

Gabon

Ghana

Kenya

Liberia

Madagascar

Malawi

Mozambique

Niger

Nigeria

Rwanda

Senegal

Sierra Leon

South Sudan

Sudan

Tanzania

Uganda

Zambia

Convention for the Protection
and Development of the Marine
Environment of the Wider Car-
ibbean Region (Cartagena Con-
vention) (1983)

Convention for the Protection,
Management and Development
of the Marine and Coastal Envi-
ronment of the Eastern African
Region (1985)

Convention on the Protection
and Promotion of the Diversity
of Cultural Expressions (2005)

Convention on the Rights of the
Child (1989)

Convention on International
Trade in Endangered Species of
Wild Fauna and Flora (CITES)
(1973)

Convention for the Safeguard-
ing of Intangible Cultural Heri-
tage (2003)
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Algeria

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Central African Republic

(CAR)
Chad

Congo

Cote d'lvoire

Democratic Republic of

Congo (DRC)

Equatorial Guinea

Ethiopia

Gabon

Ghana

Kenya

Liberia

Madagascar

Malawi

Mozambique

Niger

Nigeria

Rwanda

Senegal

Sierra Leon

South Sudan

Sudan

Tanzania

Uganda

Zambia

Convention on Wetlands of In-
ternational Importance espe-
cially as Waterfowl Habitat
(1971) (RAMSAR)

O

-

)

-

-

-

)

-

International Covenant on Civil
and Political Rights (ICCPR)
(1966)

International Covenant on Eco-
nomic, Social and Cultural
Rights (ICESCR) (1966)

International Treaty on Plant
Genetic Resources for Food and
Agriculture (2001)

International Tropical Timber
Agreement (ITTA) (1985/2006)

International Labour Organisa-
tion Convention Concerning
Indigenous and Tribal Peoples in
Independent Countries (ILO
Convention No. 169) (1989)

ILO 107
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Lusaka Agreement on Co-
operative Enforcement Opera-
tions Directed at lllegal Trade in
Wild Fauna and Flora

Nagoya Protocol on Access to
Genetic Resources and the Fair
and Equitable Sharing of Bene-
fits arising from their Utilization
(ABS) to the Convention on Bio-
logical Diversity (2010)

Optional Protocol to the Inter-
national Covenant on Economic,
Social and Cultural Rights (2008)

Programme for the Endorse-
ment of Forest Certification
(PEFC) International Standard
Sustainable Forest Management
(2010)

Optional Protocol to the Con-
vention on the Elimination of All
Forms of Discrimination against
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Women (OP-CEDAW) (1999)

Protocol Agreement on the
Conservation of Common Natu-
ral Resources (1982)
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Protocol Concerning Protected
Areas and Wild Fauna and Flora
in the Eastern African Region
(1985)

Protocol on Energy (1996)

Protocol on Forestry (2002)

Protocol concerning pollution
from land-based sources and
activities (1999)

Protocol on Wildlife Conserva-
tion and Law Enforcement
(1999)

UNESCO Convention Concern-
ing the Protection of the World
Cultural and Natural Heritage
(1972)
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UN Convention against Corrup-
tion (2005)

United Nations Declartion on
Human Rights (UNDHR) (1948)

United Nations Declaration on
the Rights of Indigenous Peo-
ples (UNDRIP) (2007)
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United Nations Framework
Convention on Climate Change
(UNFCCC) (1992)

United Nations International
Convention on the Protection of
the Rights of All Migrant Work-
ers and Members of Their Fami-
lies (1990)

WTO General Agreement on
Tariffs and Trade (1994)
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Additional Protocol to the
American Convention on Hu-
man Rights in the Area of Eco-
nomic, Social and Cultural
Rights “Protocol of San Salva-
dor” (1988)

American Declaration of the
Rights and Duties of Man (1948)

American Convention on Hu-
man Rights (Pact of San Jose)
(1969)

Cartagena Protocol on Biosafety
to the Convention on Biological
Diversity (The Biosafety Proto-
col) (2000)

Convention on Biological Diver-
sity (CBD) (1992)

Convention for the Conserva-
tion of the Biodiversity and the
Protection of Wilderness Areas
in Central America (1992)
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Convention on the Conservation
of Migratory Species of Wild
Animals (CMS or Bonn Conven-
tion) (1979)

Convention on the Elimination
of All Forms of Discrimination
against Women (CEDAW) (1979)

Convention on the Law of Non-
navigational Uses of Interna-
tional Watercources (1997)

Convention relative to the Pres-
ervation of Fauna and Flora in
their Natural State (1933)

Convention for the Protection
and Development of the Marine
Environment of the Wider Car-
ibbean Region (Cartagena Con-
vention) (1983)

Convention on Nature Protec-
tion and Wild Life Preservation
in the Western Hemisphere
(1940)

Convention on the Protection
and Promotion of the Diversity
of Cultural Expressions (2005)

Convention on the Rights of the
Child (1989)
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Convention on International
Trade in Endangered Species of
Wild Fauna and Flora (CITES)
(1973)

Convention for the Safeguard-
ing of Intangible Cultural Heri-
tage (2003)

Convention on Wetlands of In-
ternational Importance espe-
cially as Waterfow!| Habitat
(1971) (RAMSAR)

International Covenant on Civil
and Political Rights (ICCPR)
(1966)

International Covenant on Eco-
nomic, Social and Cultural
Rights (ICESCR) (1966)

Inter-regional Framework Co-
operation Agreement between
the European Community and
its Member States, on the one
part, and the Southern Com-
mon Market and its Party States
on the Other Part (1999)

International Treaty on Plant
Genetic Resources for Food and
Agriculture (2001)
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International Tropical Timber
Agreement (ITTA) (1985/2006)

International Labour Organisa-
tion Convention Concerning
Indigenous and Tribal Peoples in
Independent Countries (ILO
Convention No. 169) (1989)

ILO 107

Inter-American Convention
Against Corruption (1996)

Inter-American Convention on
the Prevention, Punishment and
Eradication of Violence Against
Women (“Convention of Belem
Do Para”) (1995)

Inter-American Convention on
Human Rights (1969)

Inter-American Declaration of
Principles on Freedom of Ex-
pression (2000)

Kyoto Protocol to the UNFCCC
(1997)
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Mercosur Framework Agree-
ment on Environment (2004)

Nagoya Protocol on Access to
Genetic Resources and the Fair
and Equitable Sharing of Bene-
fits arising from their Utilization
(ABS) to the Convention on Bio-
logical Diversity (2010)

OECD Anti-Bribery Convention
(1997)

Optional Protocol to the Inter-
national Covenant on Economic,
Social and Cultural Rights (2008)

Programme for the Endorse-
ment of Forest Certification
(PEFC) International Standard
Sustainable Forest Management
(2010)

Optional Protocol to the Con-
vention on the Elimination of All
Forms of Discrimination against
Women (OP-CEDAW) (1999)

Protocol concerning Protected
Areas and Wildlife (SPAW)
(adopted 1990)
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Protocol concerning pollution
from land-based sources and
activities (1999)

Regional Convention for the
Management and Conservation
of the Natural Forest Ecosys-
tems and the Development of
Forest Plantations (1993)

Treaty for Amazonian Coopera-
tion (1985)

UNESCO Convention Concern-
ing the Protection of the World
Cultural and Natural Heritage
(1972)

United Nations Convention to
Combat Desertification
(UNCCD) (1994)

UN Convention against Corrup-
tion (2005)
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the Rights of Indigenous Peo-
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United Nations Framework
Convention on Climate Change
(UNFCCC) (1992)
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ASEAN Agreement on the Conser-
vation of Nature and Natural Re- 2 P P
sources (1985)
Cartagena Protocol on Biosafety to
the Convention on Biological Diver- | P P P P P P P P P P S P P P P P P
sity (The Biosafety Protocol) (2000)
Convention on Biological Diversity
(CBD) (1992) P P P P P P P P P P P P P P P P P P
Convention on the Conservation of
Migratory Species of Wild Animals P P P P P P
(CMS or Bonn Convention) (1979)
CERD P P S P P P P P P P P P P P P P
Convention on the Elimination of
All Forms of Discrimination against | P P P P P P P P P P P P P P P P P P

Women (CEDAW) (1979)
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Convention for the Protection of
the Natural Resources and Envi-
ronment of the South Pacific Re-
gion (1986)

o

Convention on the Protection and
Promotion of the Diversity of Cul-
tural Expressions (2005)

Convention on the Rights of the
Child (1989)

Convention on International Trade
in Endangered Species of Wild
Fauna and Flora (CITES) (1973)

Convention for the Safeguarding of
Intangible Cultural Heritage (2003)

Convention on Wetlands of Inter-
national Importance especially as
Waterfowl Habitat (1971)
(RAMSAR)

International Covenant on Civil and
Political Rights (ICCPR) (1966)

International Covenant on Eco-
nomic, Social and Cultural Rights
(ICESCR) (1966)

133




Azerbaijan

Bangladesh

Bhutan

Cambodia

Fiji

India

Indonesia

Lao PDR

Malaysia

Mongolia

Nepal

Pakistan

Philippines

Solomon Islands

Sri Lanka

Thailand

Vanuatu

Vietnam

International Treaty on Plant Ge-
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International Tropical Timber
Agreement (ITTA) (1985/2006)

International Labour Organisation
Convention Concerning Indigenous
and Tribal Peoples in Independent
Countries (ILO Convention No. 169)
(1989)

ILO 107

Kyoto Protocol to the UNFCCC
(1997)

Nagoya Protocol on Access to Ge-
netic Resources and the Fair and
Equitable Sharing of Benefits aris-
ing from their Utilization (ABS) to
the Convention on Biological Diver-
sity (2010)

Optional Protocol to the Interna-
tional Covenant on Economic, So-
cial and Cultural Rights (2008)
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Programme for the Endorsement of
Forest Certification

(PEFC) International Standard Sus-
tainable Forest Management
(2010)

B

Optional Protocol to the Conven-
tion on the Elimination of All Forms
of Discrimination against Women
(OP-CEDAW) (1999)

UNECE Convention on the Protec-
tion and Use of Transboundary Wa-
tercourses and International Lakes
(Water Convention) (1992)

UNESCO Convention Concerning
the Protection of the World Cul-
tural and Natural Heritage (1972)

United Nations Convention to
Combat Desertification (UNCCD)
(1994)

UN Convention against Corruption
(2005)

United Nations Declaration on Hu-
man Rights (UNDHR) (1948)
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United Nations Declaration on the
Rights of Indigenous Peoples A A A ViF DNV | ViF ViF ViF ViF ViF ViF ViF ViF DNV ViF ViF DNV | ViF
(UNDRIP) (2007)
United Nations Framework Conven-
tion on Climate Change (UNFCCC) P P P P P P P P P P P P P P P P P P
(1992)
United Nations International Con-
vention on the Protection of the P P S P P P
Rights of All Migrant Workers and
Members of Their Families (1990)
WTO General Agreement on Tariffs
and Trade (1994) P P P P P P P P P P P P P P P

P: Party  S:Signatory ViF:Voted in Favour
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13.

14.
15.

16.

17.
18.

19.

20.

21.

22.

23.

24.

25.

26.

27.
28.

29.
30.

Agreement for Cooperation and Consultation between the Central African States for the
Conservation of Wild Fauna (1983)

Agreement on the Conservation of African-Eurasian Migratory Waterbirds (1995)
Agreement on the Conservation of Gorillas and their Habitats (2007)

Agreement on the Joint Regulations on Fauna and Flora (1977)

Additional Protocol to the American Convention on Human Rights in the Area of Eco-
nomic, Social and Cultural Rights “Protocol of San Salvador” (1988)

African Charter on Human and Peoples’ Rights (1981)

African Convention on the Conservation of Nature and Natural Resources (1968)

African Union Convention on Preventing and Combating Corruption (2003)

Agenda 21 (1992)

. American Declaration of the Rights and Duties of Man (1948)
. ASEAN Agreement on the Conservation of Nature and Natural Resources (1985)
. Cartagena Protocol on Biosafety to the Convention on Biological Diversity (The Biosafety

Protocol) (2000)

Commission Ind. States (CIS) Agreement on Cooperation in the Sphere of Timber Industry
and Forestry (1998)

Convention on Biological Diversity (CBD) (1992)

Convention for the Conservation of the Biodiversity and the Protection of Wilderness Ar-
eas in Central America (1992)

Convention on the Conservation of Migratory Species of Wild Animals (CMS or Bonn Con-
vention) (1979)

Convention on the Elimination of All Forms of Racial Discrimination (CERD) (1965)
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
(1979)

Convention on the Law of Non-navigational Uses of International Watercources (1997)
Convention relative to the Preservation of Fauna and Flora in their Natural State (1933)
Convention for the Protection and Development of the Marine Environment of the Wider
Caribbean Region (Cartagena Convention) (1983)

Convention for the Protection of the Marine Environment of the North-East Atlantic
(1992)

Convention for the Protection, Management and Development of the Marine and Coastal
Environment of the Eastern African Region (1985)

Convention on Nature Protection and Wild Life Preservation in the Western Hemisphere
(1940)

Convention for the Protection of the Natural Resources and Environment of the South Pa-
cific Region (1986)

Convention on the Protection and Promotion of the Diversity of Cultural Expressions
(2005)

Convention on the Rights of the Child (1989)

Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)
(1973)

Convention for the Safeguarding of Intangible Cultural Heritage (2003)

Convention on Wetlands of International Importance especially as Waterfowl Habitat
(1971) (RAMSAR)
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32.

33.

34.
35.

36.
37.
38.
39.
40.
41.
42.

43.

44,

45.

46.

47.

48.

49.

50.

51.
52.

53.
54.
55.

56.
57.

58.
59.

60.

61.

62.

Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguis-
tic Minorities (1992)

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognised Human Rights and Fundamental Freedoms
(1998)

Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration) (1972)

Energy Charter Protocol on Energy Efficiency and related Environmental Aspects (1994)
European Convention for the Protection of Human Rights and Fundamental Freedoms
(1998)

EU Timber Regulation (2013)

First Optional Protocol to the International Covenant on Civil and Political Rights (1966)
Harare Commonwealth Declaration (1991)

International Covenant on Civil and Political Rights (ICCPR) (1966)

International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966)
International Convention for the Protection of Birds (1950)

Inter-regional Framework Cooperation Agreement between the European Community and
its Member States, on the one part, and the Southern Common

Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, So-
cial and Cultural Rights (2011)

Market and its Party States on the Other Part (1999)

International Treaty on Plant Genetic Resources for Food and Agriculture (2001)
International Tropical Timber Agreement (ITTA) (1985/2006)

International Labour Organisation Convention Concerning Indigenous and Tribal Peoples
in Independent Countries (ILO Convention No. 169) (1989)

International Labour Organisation Indigenous and Tribal Populations Convention (ILO Con-
vention No. 107)(1957)

International Labour Organisation Convention Concerning Discrimination in Respect of
Employment and Occupation (ILO Convention No. 111)(1958)

International Labour Organisation Concerning basic aims and standards of social policy
(ILO Convention No. 117)(1962)

Inter-American Convention Against Corruption (1996)

Inter-American Convention on the Prevention, Punishment and Eradication of Violence
Against Women (“Convention of Belem Do Para”) (1995)

Inter-American Convention on Human Rights (1969)

Inter-American Declaration of Principles on Freedom of Expression (2000)

ITTO/IUCN guidelines for the conservation and sustainable use of biodiversity in tropical
timber production forests (2009)

Lacey Act (USA - 1900)

Lusaka Agreement on Co-operative Enforcement Operations Directed at lllegal Trade in
Wild Fauna and Flora

OECD Anti-Bribery Convention (1997)

Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
(2008)

Programme for the Endorsement of Forest Certification (PEFC) International Standard Sus-
tainable Forest Management (2010)

Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women (OP-CEDAW) (1999)

Protocol Agreement on the Conservation of Common Natural Resources (1982)
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64.
65.
66.
67.

68.
69.

70.
71.
72.
73.

74.
75.
76.

77.
78.
79.

80.
81.

82.

83.
84.

85.
86.

87.
88.
89.
90.
91.
92.

93.
94.
95.

Protocol Concerning Protected Areas and Wild Fauna and Flora in the Eastern African Re-
gion (1985)

Protocol on Energy (1996)

Protocol on Forestry (2002)

Protocol concerning Protected Areas and Wildlife (SPAW) (adopted 1990)

Protocol on the prevention, reduction and control of land-based sources and activities
(1999)

Protocol on Wildlife Conservation and Law Enforcement (1999)

Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, So-
cial and Cultural Rights ( 2012)

Model Inter American Law on Access to Information 2010

Mercosur Framework Agreement on Environment (2004)

Migratory Bird Treaty Act (1918)

Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits arising from their Utilization (ABS) to the Convention on Biological Diversity
(2010)

Non-Legally Binding Instruments on All Types of Forests (NLBI on Forests) (2007)

North American Agreement on Environmental Cooperation (NAAEC) (1993)

Regional Convention for the Management and Conservation of the Natural Forest Ecosys-
tems and the Development of Forest Plantations (1993)

Rio Declaration on Environment and Development (Rio Declaration) (1992)

Treaty for Amazonian Cooperation (1985)

Treaty on the Conservation and Sustainable Management of Forest Ecosystems in Central
Africa (2005)

US Foreign Corrupt Practices Act

UNECE Convention on the Protection and Use of Transboundary Watercourses and Inter-
national Lakes (Water Convention) (1992)

UNEP draft Principles of Conduct in the Field of the Environment for the Guidance of
States in the Conservation and Harmonious Utilization of Natural Resources Shared by
Two or More States (UNEP draft Principles) (1978)

UNESCO Universal Declaration on Cultural Diversity (2001)

UNESCO Convention Concerning the Protection of the World Cultural and Natural Heritage
(1972)

UNESCO Convention against discrimination in education (1960)

United Nations Conference on Trade and Development Biotrade Initiative Biotrade Princi-
ples and Criteria (2007)

United Nations Convention to Combat Desertification (UNCCD) (1994)

UN Convention against Corruption (2005)

Universal Declaration of Human Rights (UDHR) (1948)

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) (2007)

United Nations Guiding Principles on Business and Human Rights

United Nations International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1990)

UN Statement of principles for the Sustainable Management of Forests (1992)

United Nations World Charter for Nature (1982)

WTO General Agreement on Tariffs and Trade (1994)
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capabilities and national circumstances: (a) Reducing emissions from deforestation; (b) Reducing emissions from forest degradation; (c)

Conservation of forest carbon stocks; (d) Sustainable management of forests; (e) Enhancement of forest carbon stocks.” And paragraph

72 states that the COP: “Also requests developing country Parties, when developing and implementing their national strategies or ac-

tion plans, to address, inter alia, the drivers of deforestation and forest degradation, land tenure issues, forest governance issues, gen-

der considerations and the safeguards identified in paragraph 2 of appendix I to this decision, ensuring the full and effective participa-

tion of relevant stakeholders, inter alia indigenous peoples and local communities.” UNFCCC, Decision 1/CP.16, op cit paragraphs 70, 72

2 Moss, N., and Nussbaum, R., (2011), A Review of Three REDD+ Safeguard Initiatives, Forest Carbon Partnership Facility, UNREDD-

Programme, p. 3.

2 UNFCCC, Decision 1/CP.16, op cit, para 69; Decision 2/CP.17, op cit, para 63.

% UNFCCC Decision 1/CP.16, op cit, para 71(d).

?* UNFCCC Decision 2/CP.17, op cit, para 63 and 64.

2 UNFCCC Decision 2/CP.17, op cit, paragraphs 63 and 64 should be read in conjunction with UNFCCC Decision 1/CP.16, op cit, para-

graph 69 and Appendix 1, paragraph 2.

% For more information see ClientEarth’s briefing paper: A Framework for the Development of a REDD+ Country Safeguard System

(CSS): Considerations and Key Components, Also see Daviet, F., and Larsen, G., (2012) Safeguarding Forests and People: A Framework

for Designing a National System to Implement REDD+ Safeguards, WRI.

7 FAO, National Forest Programme: NFP as a comprehensive forest governance framework, online:
[Accessed 16 April 2013]

8 UNFCCC, Decision 2/CP.13, FCCC/CP/2007/6/Add.1 [8" plenary meeting, 14-15 December 2007], Preamble.

% UNFCCC Decision 1/CP.16, op cit, paragraph 71(d).

%% \We define soft law as: non-binding international agreements; international agreements that are not in force; voluntary and UN decla-

rations; principles of international law. These instruments do not create binding obligations but are useful for interpretive purposes.

31 African Union Convention on Preventing and Combating Corruption (Maputo, 11 July 2003) entered into force 5 August 2006, Arti-

cle 9; Convention for the Protection of the Marine Environment of the North-East Atlantic [OSPAR] (Paris, 22 September 1992) 2354

U.N.T.S. 67 entered into force 25 March 1998, Article 9; Inter-American Convention Against Corruption (Caracas, 29 March 1996 en-

tered into force 6 March 1997; Model Inter-American Law on Access to Information (8 June 2010) AG/RES. 2607 (XL-0/10), Article 2;

North American Agreement on Environmental Cooperation (17 December 1992) entered into force 1 January 1994, Article 21; South

African Development Community Protocol on Forestry (Luanda, 3 October 2002) entered into force 17 July 2009, Article 21; United

Nations Convention Against Corruption (Vienna, 31 October 2003) 2349 U.NTS. 41, G.A Res A/RES/58/4 entered into force 14 De-

cember 2005, Article 10.
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%2 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
[Aarhus Convention] (Aarhus, 25 June 1998) 2161 U.N.T.S. 447 entered into force 30 October 2001, Article 2.4 states that: “’The public’
means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or
groups.”

%3 Model Inter-American Law on Access to Information, op cit, Article 5 states that: “Any person making a request for information to
any public authority covered by this Law shall be entitled, subject only to the provisions of Part IV of this Law a) to be informed
whether or not the public authority in question holds a record containing that information or from which that information may be de-
rived; b) if the public authority does hold such a record, to have that information communicated to the requester in a timely manner; c)
to an appeal where access to the information is denied; d) to make an anonymous request for information; e) to make a request with-
out providing justifications for why the information is requested; f) to be free from discrimination based on the nature of the request;
and g) to be provided with the information free of charge or at a cost limited to the cost of reproduction.” See also:

Human Rights Committee, International Covenant on Civil and Political Rights, (12 September 2011) General comment No. 34
CCPR/C/GC/34, paragraph 20.

*Model Inter-American Law on Access to Information, op cit, Article 1 defines ‘information’ as being “any type of data in the custody
or control of a public authority”.

%> Model Inter-American Law on Access to Information, op cit, Article 3 states that: “This Law applies to all public authorities, including
the executive, legislative and judicial branches at all levels of government...non-state bodies which are owned or controlled by govern-
ment and private organizations which operate with substantial public funds or benefits (directly or indirectly) or which perform public
functions and services...”.

36 Which, in opposition to active access to information, (see below), we refer to as passive access to information, Model Inter-American
Law on Access to Information, op cit, Article 2.

¥ Model Inter-American Law on Access to Information, op cit, Articles 9, 11, 12, 13 and 14, Office of the Special Rapporteur for Free-
dom of Expression Inter American Commission on Human Rights, (30 December 2009), The Inter-American Legal Framework Regard-
ing the Right to Access to Information pp.6-7.

% Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights, The Inter-American
Legal Framework Regarding the Right to Access to Information, op cit, paragraph 19.

* United Nations Special Rapporteur on Freedom of Opinion and Expression, OSCE Representative on Freedom of the Media and
the OAS Special Rapporteur on Freedom of Expression (2004), International Mechanisms for Promoting Freedom of Expression: Joint
Declaration.

* International Mechanisms for Promoting Freedom of Expression (6 December 2004) Joint Declaration by the UN Special Rappor-
teur on Freedom of Opinion and Expression, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur on
Freedom of Expression, available at: [accessed 15 April 2013]

“® |nter-American Judicial Committee, 73" Regular Session 4 to 14 August 2008 Rio de Janeiro, Brazil, Principles on the Right of Access
to Information, CJI/RES. 147 (LXX11I-O/08).

“ Inter-American Judicial Committee, Principles on the Right of Access to Information, op cit, p. 163.

2 Office of the Special Rapporteur for Freedom of Expression Inter-American Commission on Human Rights (30 December 2009), The
Inter-American Legal Framework Regarding the Right to Access to Information p. 7.

“* Inter American Court of Human Rights, Case of Claude-Reyes et al. v. Chile. Judgment of September 19, 2006. Series C No. 151, para-
graph 137.

* Inter American Court of Human Rights, Case of Claude-Reyes et al. v. Chile. Judgment of September 19, 2006. Series C No. 151, para-
graph 137.

> Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights, The Inter-American Legal
Framework Regarding the Right to Access to Information, op cit, p. 3-5; Model Inter-American Law on Access to Information, op cit,
Article 2.

% Maximum disclosure is interpreted as meaning that “all information held by public bodies is accessible, subject to a clear
and narrow regime of exceptions set out in law that are legitimate and strictly necessary in a democratic society based on
the standards and jurisprudence of the Inter-American system.”, Model Inter-American Law on Access to Information Arti-
cle 2.

“71/A Court H. R., Case of Claude-Reyes et al. v. Chile, op cit, paragraphs 89-92.

“1/A Court H. R., Case of Claude-Reyes et al. v. Chile, op cit, Paragraph 98.

* United Nations Special Rapporteur on Freedom of Opinion and Expression, OSCE Representative on Freedom of the Media and the
OAS Special Rapporteurs on Freedom of Expression (2004), International Mechanisms for Promoting Freedom of Expression: Joint
Declaration.

*® See note 45 above.

*! Office of the Special Rapporteur for Freedom of Expression, Inter-American Commission on Human Rights, (30 December 2011),
The Right to Access Information in the Americas, Inter-American Standards and Comparison of Legal Frameworks, p. 105,

*?Lawson, A., and Rakner, L., (2005), Understanding Patterns of Accountability in Tanzania, Final Synthesis Report, Oxford Policy Man-
agement, p. 9,

53 Lawson, A., and Rakner, L., Understanding Patterns of Accountability, op cit, p. 10.

> Goetz, A., M. Jenkins, R., (2005), Reinventing Accountability: Making Democracy Work for Human Development, Palgrave-Macmillan
p.15.

> Lawson, A., and Rakner, L., Understanding Patterns of Accountability, op cit, p.11.
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*® For instance, the UN Convention Against Corruption states, in Article 13 states that “Each State Party shall take appropriate meas-
ures, within its means and in accordance with fundamental principles of its domestic law, to promote the active participation of indi-
viduals and groups outside the public sector, such as civil society, non-governmental organizations and community-based organisa-
tions, in the prevention of and the fight against corruption and to raise public awareness regarding the existence, causes and gravity of
and the threat posed by corruption.”
*” African Union Convention on Preventing and Combating Corruption, op cit, Article 5.4; Inter-American Convention Against Corrup-
tion, op cit, Article 3; UN Convention Against Corruption, op cit, Article 8; United Nations Office on Drugs and Crime, (2009) Technical
Guide to the United Nations Convention Against Corruption, U.N.O.D.C. online: <
> pp. 13-42; Organization of American States, Committee of
Experts (31 March 2006) Hemispheric Report on the First Round of Review of the Committee of Experts of the Mechanism for Follow-
up on the Implementation of the Inter-American Convention Against Corruption (MESICIC) p. 18.
*® African Union Convention on Preventing and Combating Corruption, op cit, Article 5.4; Inter-American Convention Against Corrup-
tion, op cit, Article 3.5; UN Convention Against Corruption, op cit, Article 7; OAS, Committee of Experts (11 December 2008) Hemi-
spheric Report on the Second Round of Review of the Committee of Experts of the Mechanism for Follow-up on the Implementation of
the Inter-American Convention Against Corruption, p. 16.
>° African Union Convention on Preventing and Combating Corruption, op cit, Article 5.4; Inter-American Convention Against Corrup-
tion, op cit, Article 3.4; UN Convention Against Corruption, op cit, Article 10; OAS, Hemispheric Report on the First Round of Review of
the Committee of Experts of the Mechanism for Follow-up on the Implementation of the Inter-American Convention Against Corrup-
tion (MESICIC), p. 20.
% African Union Convention on Preventing and Combating Corruption, op cit, Article 5.4; Inter-American Convention Against Corrup-
tion, op cit, Article 3.5; UN Convention Against Corruption, op cit, Article 9; OAS, Committee of Experts Hemispheric Report on the
Second Round of Review of the Committee of Experts of the Mechanism for Follow-up on the Implementation of the Inter-American
Convention Against Corruption, op cit, p. 18.
®® |nternational Covenant on Civil and Political Rights (New York, 16 December 1966) 993 U.N.T.S. 3, entered into force 3 January 1976,
Article 19; Universal Declaration of Human Rights (10 December 1948), G.A Res. 217 A (lil), U.N. Doc A/810 at 71 (1948), Article 19;
American Convention on Human Rights (San Jose, Costa Rica, 22 November 1969), 9 I.L.M. 673 (1970), entered into force 18 July 1978,
Article 13.
%2 United Nations Rio Declaration on Environment and Development [Rio Declaration], (Rio de Janeiro, 13 June 1992), 31 I.L.M. 874
(1992), Principles 10, 17, 20, 22; International Tropical Timber Agreement (Geneva, 18 November 1983) 1393 U.N.T.S. 671 entered into
force 1 April 1985, amended in Geneva, 27 January 2006 , Doc.TD/TIMBER.3/12, Article 1(h)(o), para. |; United Nations Declaration on
the Rights of Indigenous Peoples [UNDRIP] (13 September 2007) G.A Res 61/295 A, Articles 10, 16; United Nations Conference on
Environment and Development [Agenda 21: Programme of Action for Sustainable Development] (14 June 1992), Articles 8.4(f),
10.11(c), 11.3(b); African Convention on the Conservation of Nature and Natural Resources, (Algiers, 15 September 1968) 1001
U.N.T.S. 3, CAB/LEG/24.1, entered into force 16 June 1969, Article 16; African Union Convention on Preventing and Combating Corrup-
tion, op cit, Article 9; Association of South East Asian Nations Agreement on the Conservation of Nature and Natural Resources
(Kuala Lumpa, 9 July 1985) ECOLEX TRE-000820 not yet entered into force, Article 16.2; Secretariat of the Convention on Biological Di-
versity, (Montreal, 2004) Akwé: Kon Voluntary Guidelines for the Conduct of Cultural, Environmental and Social Impact Assessment
regarding Developments Proposed to Take Place on, or which are Likely to Impact on, Sacred Sites and on Lands and Waters Tradi-
tionally Occupied or Used by Indigenous and Local Communities, (2004) CBD Guidelines Series, Secretariat of the Convention on Bio-
logical Diversity; Cartagena Protocol on Biosafety to the Convention on Biological Diversity [Cartagena Protocol] (Cartagena, 29 Janu-
ary 2000) 2226 U.N.T.S 208 entered into force 11 September 2003, Article 23.1, 23.3; Convention on the Conservation of Migratory
Species of Wild Animals [Bonn Convention] (Bonn, 23 June 1979) 1651 U.N.T.S. 333 entered into force 1 November 1983, Article 5.5(n);
Convention for the Protection and Development of the Marine Environment of the Wider Caribbean Region (Cartagena, 24 March
1983) 1506 U.N.T.S. 157 entered into force 11 October 1986, Article 12.3; OSPAR, op cit, Article 9.1, Appendix 1 para 6(a); Convention
for the Protection, Management and Development of the Marine and Coastal Environment of the Eastern African Region [Nairobi
Convention] (Nairobi, 21 June 1985) entered into force 30 May 1996, amended at Nairobi, 31 March 2010, Article 13; Convention on
the Protection and Promotion of the Diversity of Cultural Expressions (Paris, 20 October 2005)2440 U.N.T.S. 311 entered into force 18
March 2007, Articles 2.1, 9(c); Declaration on the Right and Responsibility of Individuals, Groups, and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms, (9 December 1998) A/RES/53/144, Article 6(a), 14;
Model Inter-American Law on Access to Information, op cit, Articles 3, 14, 62; International Treaty on Plant Genetic Resources for
Food and Agriculture (Rome, 3 November 2001) OJ L 378 23.12.2004 entered into force 29 June 2004, Article 13; ITTO (2002) ITTO
Guidelines for the restoration, management and rehabilitation of degraded and secondary tropical forests, ITTO Policy Development
Series No.13, Principle 4; Interregional Framework Cooperation Agreement between the European Community and the Southern
Common Market, (15 December 1995) OJ L 69 19.03.1996, Article 17; Maastricht Centre for Human Rights and International Commis-
sion of Jurists (28 September 2011) Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and
Cultural Rights, Principle 2; The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Aris-
ing from their Utilization (ABS) to the Convention on Biological Diversity [Nagoya Protocol], (Nagoya 29 October 2010) ,
UNEP/CBD/COP/DEC/X/1 not yet entered into force, Article 28; Non-legally binding authoritative statement of principles for a global
consensus on the management, conservation and sustainable development of all types of forests [Forest Principles], (14 August
1992), A/CONF.151/26 (vol.lll), Principle 2(c); Non-legally binding instrument on all types of forests (New York, 22 October 2007)
A/C.2/62/L.5, Article 6(t)(x); North American Agreement on Environmental Cooperation (17 December 1992) entered into force 1
January 1994, Article 2.1(a), 4, 5; Programme for the Endorsement of Forest Certification [PEFC] (26 November 2012) Sustainable
Forest Management, PEFC ST 1003:2010, Criterion 1.6; Protocol Concerning Protected Areas and Wild Fauna and Flora in the Eastern
African Region, (Nairobi, 21 June 1985) Ecolex TRE-000821 entered into force 30 May 1996, Articles 14, 15; Protocol Concerning Spe-
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cially Protected Areas and Wildlife to the Convention for the protection and development of the marine environment of the wider
Caribbean region [SPAW Protocol] (Kingston, 18 January 1990) 2180 U.N.T.S. 101, Article 6; South African Development Community
Protocol on Forestry (Luanda, 3 October 2002) entered into force 17 July 2009, Article 11(c); Protocol concerning pollution from land-
based sources and activities to the Convention for the protection and development of the marine environment of the wider Carib-
bean region [LBS Protocol] (Oranjestad, Aruba, 6 October 1999) ECOLEX TRE-001331 entered into force 13 August 2010, Articles 7.4, 10;
UN Conference on Trade and Development BioTrade Initiative, Bio Trade Principles and Criteria, (New York June 2007),
UNCTAD/DITC/TED/2007/4, Principle 3; United Nations Educational, Scientific and Cultural Organization [UNESCO], (Paris, 17 October
2003), Convention for the Safeguarding of Intangible Cultural Heritage, MISC/2003/CLT/CH/14, Article 14; UN Convention Against Cor-
ruption, op cit, Articles 10(c), 13, 15, 17, 18, 19, 20, 21, 22; UN Convention to Combat Desertification, (Paris, 14 October 1994) 1954
U.N.T.S. 3 entered into force 26 December 1996, Articles 13, 19; Aarhus Convention, op cit, Articles 1, 3, 5, 6.9.

% Model Inter-American Law on Access to Information op cit, Article 2; according to this article, all information held by public bodies
must be complete, timely and accessible, subject to certain exceptions: (a) these exceptions must be interpreted restrictively, in such a
way that favours the right of access to information; (b) grounds must be given for decisions to deny information, and the State has the
burden to prove that the information being requested may not be released; and (c) in the event of a doubt or legal vacuum, the right of
access to information must take priority. For more information on the principle of maximum disclosure, see Office of the Special Rap-
porteur for Freedom of Expression Inter-American Commission on Human Rights, (30 December 2011), The Right To Access to Infor-
mation in the Americas Inter-American Standards and Comparison of Legal Frameworks, OAS OEA/Ser.L/V/II.CIDH/RELE/INF.7/12.

& African Union Convention on Preventing and Combating Corruption, op cit, Articles 5, 7; Inter-American Convention Against Cor-
ruption, op cit, Article 3; OECD Convention on combating bribery of foreign public officials in international business transactions
(Paris, 17 December 1997) entered into force 15 February 1999, Articles 1, 8; UN Convention Against Corruption, op cit, Articles 7, 8, 9,
10.

% Davis, C., Daviet, F,, Nakhoota, S., (September 2009), Governance of Forest Initiative Indicator Framework (Version 1), WRI, p. 3.

66 Davis, C., Daviet, F., Nakhoota, S., Governance of Forest Initiative Indicator Framework (Version 1), op cit, p. 3.

&7 Davis, C., Daviet, F., Nakhoota, S., Governance of Forest Initiative Indicator Framework (Version 1), op ci,t p. 3.

% International Tropical Timber Agreement (Geneva, 18 November 1983) 1393 U.N.T.S. 671 entered into force 1 April 1985, amended
in Geneva, 27 January 2006 , Doc.TD/TIMBER.3/12, Article 1 paragraphs m and n; International Labour Organization [ILO], Convention
(No. 169) concerning indigenous and tribal peoples in independent countries, (Geneva, 5 September 1991), 1650 U.N.T.S entered into
force 5 September 1991, Articles 7, 11, 14, 17; Convention on Biological Diversity, (Rio de Jeneiro, 5 June 1992), 1760 U.N.T.S 79,
entered into force 29 December 1993; Non-Legally Binding Instrument on all Types of Forests, op cit, Article 6 paragraph n; ITTO
guidelines for the restoration, management and rehabilitation of degraded and secondary tropical forests, op cit, Principle 5; Nagoya
Protocol, op cit, Article 5; Non-legally binding authoritative statement of principles for a global consensus on the management,
conservation and sustainable development of all types of forests [Forest Principles], (14 August 1992), A/CONF.151/26 (vol.lll), Prin-
ciple 12; Non-Legally Binding Instrument on All Types of Forests, op cit, Article 6(f); PEFC International Standard Sustainable Forest
Management, op cit, Criterion 6(3); UN Bio Trade Principles and Criteria, op cit, Principle 7; UNDRIP, op cit, Articles 26, 27.

% Convention on Biological Diversity, op cit, Articles 6, 10; Agenda 21, op cit, Articles 8.4(b), 11.21(b); ASEAN Agreement on the Con-
servation of Nature and Natural Resources, op cit, Article 4, 6, 7, 8, 10; Mercosur Framework Agreement on Environment (Asuncion,
Paraguay, 22 June 2001) 2270 U.N.T.S. 347, IEA 3336 entered into force 23 June 2004, Article 3(c); Forest Principles, op cit, Principles
6(b), (c), 9(c); ITTO guidelines for the restoration, management and rehabilitation of degraded and secondary tropical forests, op cit,
Principle 4; Mercosur Framework Agreement on Environment, op cit, Article 3(b); Non-Legally Binding Instrument on All Types of
Forests, op cit, Article 6(k); PEFC International Standard Sustainable Forest Management, op cit, Criterion 1(4), (5); SADC Protocol on
Forestry, op cit, Article 4(3), (4); Protocol on Wildlife Conservation and Law Enforcement, (Enugu, 3 December 1977) Ecolex TRE-
000101 entered into force 3 December 1977, Article 7; Southern African Development Community Protocol on Energy, (Maseru, 24
August 1996), entered into force 17 April 1998, Article 2(10); Treaty for Amazonian Cooperation, op cit, Article 7; Treaty on the Con-
servation and Sustainable Management of Forest Ecosystems in Central Africa and to establish the Central African Forests Commis-
sion (COMIFAC)(Brazzaville 5 February 2005) Article 1;UN Bio Trade Principles and Criteria, op cit, Principles 1, 2; UN Convention to
Combat Desertification, op cit, Annex | Article 4(1)(c), Annex IlI Article 4.

7 Universal Declaration on Human Rights, op cit, Article 19; Rio Declaration on Environment and Development, op cit, Principles 10,
17, 20, 22; International Covenant on Civil and Political Rights, op cit, Article 19; International Covenant on Economic, Social and
Cultural Rights (New York, 16 December 1966) 993 U.N.T.S. 3, entered into force 3 January 1976, Article 13; American Convention on
Human Rights, op cit, Article 13 ; ITTA, op cit, Article 1(I); UNDRIP, op cit, Article 5, 10, 18, 19; Agenda 21, op cit, Article 8.4(f); African
Convention on the Conservation of Nature and Natural Resources, op cit, Articles 14, 16; African Union Convention on Preventing and
Combating Corruption, op cit, Article 12; ASEAN Agreement on the Conservation of Nature and Natural Resources, op cit, Article 16;
Cartagena Protocol on Biosafety, op cit, Article 23(2); Convention for the Elimination of All Forms of Discrimination Against Women,
(New York, 18 December 1979) 1249 U.N.T.S. 13 entered into force 3 September 1981, Article 7; Declaration on the Right to Develop-
ment (4 December 1986) A/RES/41/128, Articles 2, 8; Declaration on the Right & Responsibility of Individuals, Groups, and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (8 March 1999) G.A. res.53/144,
annex, 53 U.N. GAOR Supp., U.N. Doc. U.N. Doc. A/RES/53/144 (1999), Article 8; ILO Convention No. 169, op cit, Articles 2, 6, 7, 15, 16,
20, 22, 23, 25, 27, 33; ITTO guidelines for the restoration, management and rehabilitation of degraded and secondary tropical for-
ests, op cit, Principle 8; Lusaka Agreement on Co-operative Enforcement Operations Directed at lllegal Trade in Wild Fauna and Flora,
(Lusaka, 8 September 1994) Ecolex TRE-001197 entered into force 10 December 1996, Article 4; Maastricht Principles on Extraterrito-
rial Obligations of States in the area of Economic, Social and Cultural Rights, op cit, Principles 7, 14 ; Mercosur Framework Agreement
on Environment, op cit, Article 3(e); Nagoya Protocol, op cit, Articles 6, 7, 12; Forest Principles, op cit, Principle 2(d); North American
Agreement on Environmental Cooperation, op cit, Articles 1(h), 4(b) ; PEFC International Standard Sustainable Forest Management,
op cit, Criterion 1(11)(a); SADC Protocol on Forestry, op cit, Articles 4, 11(c), 12 ; Protocol on the prevention, reduction and control of
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land-based sources and activities to the Convention for the Protection and Development of the Marine Environment of the Wider
Caribbean Region, (Oranjestad 6 October 1999), entered into force 13 August 2010, Articles 7(4), 10; Treaty on the Conservation and
Sustainable Management of Forest Ecosystems in Central Africa, op cit, Article 1; UN Bio Trade Principles and Criteria, op cit, Principle
3; UN Convention against Corruption, op cit, Article 13(a); UN Convention to Combat Desertification, op cit, Articles 3(a), 5(d),
10(2)(f), Annex | Article 6(2), 8(2)(c), 9(a), (c), Annex Il Article 4(b), (d), Annex Ill Article 3(2), 5(b), (d); Aarhus Convention, op cit, Arti-
cles 1, 3, 7, 8; World Charter for Nature, op cit, Article 23.

L 1/A Court H.R., Case of Saramaka People v. Suriname Judgment of November 28, 2007, Series C No. 172, paragraph. 133.

72 Although the specific wording of UNFCCC Safeguard (d) is “full and effective participation of relevant stakeholders,” the term ‘rele-
vant stakeholders’ has been defined in the relevant section to include civil society organisations acting in the public interest, and there-
fore equate to ‘public participation’.

” International Union for Conservation of Nature Rights-based approach to conservation, Substantive and procedural rights, online:
<https://community.iucn.org/rbal/Pages/Substantive%20and%20procedural%20rights.aspx> [Accessed 31 January 2013].

7 International Union for Conservation of Nature Rights-based approach to conservation, Substantive and procedural rights, op cit.

7> The general consensus in the EU is that access to justice is predominately a procedural right, but it has been argued that a more sub-
stantive approach should be added to the understanding of the concept. For more information, see the discussion in Mendez, E.,
Pinedo, M., (December 2011), Access to Justice as Hope in the Dark in Search of a New Concept in European Law, International Journal
of Humanities and Social Science, Vol. 1 No. 19, p. 9.

’® Inter-American Commission on Human Rights, Access to Justice as a Guarantee of Economic, Social and Cultural Rights, op cit, p.1.

”7 Inter-American Commission on Human Rights, Access to Justice as a Guarantee of Economic, Social and Cultural Rights, op cit, p. 2.
’® Inter-American Commission on Human Rights, Access to Justice as a Guarantee of Economic, Social and Cultural Rights, op cit, p. 2,
I/A Court H.R. Case of Baena Ricardo v. Panama, Judgement of February 2, 2001, Series C No. 72, paragraph 126, Inter-American
Commission on Human Rights, Access to Justice as a Guarantee of Economic, Social and Cultural Rights op cit p. 2.

7 Inter-American Commission on Human Rights. Access to Justice as a Guarantee of Economic, Social and Cultural Rights op cit p. 2.
I/A Court H.R. Case of Baena Ricardo v. Panama, Judgement of February 2, 2001, Series C No. 72. para. 126.Inter-American Commis-
sion on Human Rights. Access to Justice as a Guarantee of Economic, Social and Cultural Rights op cit p. 2. I/A Court H.R. Case of Baena
Ricardo v. Panama, Judgement of February 2, 2001, Series C No. 72. para. 126.

¥ JACHR, (7 September 2007), op cit, paragraph 14.

8L JACHR, (7 September 2007), op cit, paragraph 264

8 agenda 21, op cit, Articles 2.33, 8.13-8.15 11.4(a),11.21, 8.21(c), 11.3(a), ASEAN Agreement on the Conservation of Nature and
Natural Resources, op cit, Article 4.2, 17; Convention on International Trade in Endangered Species [CITES] (Washington DC., 3 March
1973) 993 U.N.T.S. 243 entered into force 1 July 2975, amended at Bonn, 22 June 1979, Article 9; ITTO and IUCN (2009) ITTO/IUCN
Guidelines for the conservation and sustainable use of biodiversity in tropical timber production forests, ITTO Policy Development
Series 17, Principles 3, 5; ITTO (2002) ITTO Guidelines for the restoration, management and rehabilitation of degraded and secondary
tropical forests, ITTO Policy Development Series No 13, Principles 4, 7; Protocol Concerning Specially Protected Areas and Wildlife to
the Convention for the protection and development of the marine environment of the wider Caribbean region [SPAW Protocol]
(Kingston, 18 January 1990) 2180 U.N.T.S. 101, Articles 10.2, 16.2(b); UN Convention to Combat Desertification, op cit, Article 19(j),
Annex | Article 4.1(c); International Tropical Timber Agreement, op cit, paras m, n; ILO Convention No. 169, op cit, Article 7; Conven-
tion on Biological Diversity, op cit, Articles 8(k), 14; Non-Legally Binding Instrument on all Types of Forests, op cit, Article 6(n); North
American Agreement on Environmental Cooperation, op cit, Article 1(g), 5, 45; PEFC Sustainable Forest Management, op cit, Criterion
7; SADC Protocol on Forestry, op cit, Article 11; Protocol on Wildlife Conservation and Law Enforcement, op cit, Article 4; UN Conven-
tion Against Corruption, op cit, Article 7, 36.

# African Convention on the Conservation of Nature and Natural Resources op cit, Article 16; Universal Declaration of Human Rights
op cit, Article 19; Rio Declaration on Environment and Development, op cit, Principles 10, 17, 20, 22; International Covenant in Civil
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448 Agenda 21, op cit, Article 11.4(a); International Treaty on Plant Genetic Resources for Food and Agriculture, op cit, Article 5(1)(a),
(f); AEWA, op cit, Article 3(2)(e); Agreement on the Joint Regulations on Fauna and Flora, op cit, Article 5; Agreement on the Conser-
vation of Gorillas and their Habitats, op cit, Article 3(2)(g), 8(1)(d); Convention on Migratory Species, op cit, Article 5(5)(c); Forest
Principles, op cit, Principle 6(d); Protocol concerning pollution from land-based sources and activities to the convention for the pro-
tection and development of the marine environment of the wider Caribbean Region, op cit, Article 6; SADC Protocol on Forestry, op
cit, Article 9(1).

449 Agenda 21, op cit, Article 11.4(b); Convention on Biological Diversity, op cit, Article 17.

0 pgenda 21, op cit, Article 11.32(b), International Treaty on Plant Genetic Resources for Food and Agriculture, op cit, Article
13(2)(a); Protocol concerning Protected Areas and Wild Fauna and Flora in the Eastern African Region, op cit, Article 17; SPAW Proto-
col, op cit, Article 21; SADC Protocol on Forestry, op cit, Article 8(4); SADC Protocol on Wildlife Conservation and Law Enforcement, op
cit, Article 8(2)(c).

1 ASEAN Agreement on the Conservation of Nature and Natural Resources, op cit, Article 15.

Non-Legally Binding Instrument on all Types of Forests, op cit, Principle 4; Forest Principles, op cit, Principle 6(c); Convention on
Biological Diversity, op cit, Articles 8, 14; CITES, op cit, Article 7; ILO Convention No. 169, op cit, Article 7; Protocol of San Salvador, op
cit, Article 11; International Treaty on Plant Genetic Resources for Food and Agriculture, op cit, Article 6(1); International Tropical
Timber Agreement, op cit, paragraph (m); North American Agreement on Environmental Cooperation, op cit, Article 1; SADC Protocol
on Wildlife Conservation and Law Enforcement, op cit, Article 4(2)(a); Treaty on the Conservation and Sustainable Management of
Forest Ecosystems in Central Africa and to Establish the Central African Forests Commission (COMIFAC), op cit, Article 1.

3 Non-Legally Binding Instrument on all Types of Forests, op cit, paragraphs (r), (s); Convention on Biological Diversity, op cit, Article
9, 10; Nagoya Protocol, op cit, Article 8(a); SADC Protocol on Energy, op cit, Article 9; UN Convention to Combat Desertification, op
cit, Article 16.

454 African Convention on the Conservation of Nature and Natural Resources, op cit, Article 14; ASEAN Agreement on the Conserva-
tion of Nature and Natural Resources, op cit, Article 14; Cartagena Protocol, op cit, Article 15; Convention on Biological Diversity, op
cit, Article 14; Akwé: Kon Voluntary Guidelines, op cit;. Convention for the Protection and Development of the Marine Environment
of the Wider Caribbean Region, op cit, Article 12(1); Nairobi Convention, op cit, Article 13; ITTO Guidelines for the restoration, man-
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agement and rehabilitation of degraded and secondary tropical forests, op cit, Principle 12; Maastricht Principles on Extraterritorial
Obligations of States in the area of Economic, Social and Cultural Rights, op cit, Principle 14; Forest Principles, op cit, Principle 8(h);
Non-Legally Binding Instrument on all Types of Forests, op cit, Article 6(c); SPAW Protocol, op cit, Article 16.(1); SADC Protocol on
Forestry, op cit, Article 11(1)(d); Protocol concerning pollution from land-based sources and activities to the convention for the pro-
tection and development of the marine environment of the wider Caribbean Region, op cit, Article 7; Rio Declaration, op cit, Principle
17.
% pgenda 21, op cit, Article 11.15(b); Convention on Biological Diversity, op cit, Article 18(1); Nairobi Convention, op cit, Article 14;
Convention on Migratory Species, op cit, Article 2(a); World Charter for Nature, op cit, Article 6; OSPAR, op cit, Article 8(1); Interre-
gional framework cooperation agreement between the European Community and the Southern Common Market, op cit, Article
15;Non-legally Binding Instrument on All Types of Forests, op cit, Principle 7(n); Nagoya Protocol, op cit, Article 23; Protocol concern-
ing Protected Areas and Wild Fauna and Flora in the Eastern African Region, op cit, Articles 17, 18; SADC Protocol on Energy, op cit,
Article 9(3); Amazon Treaty, op cit, Articles 9, 15; UN Convention to Combat Desertification, op cit, Article 12.

> agenda 21, op cit, Article 11.15(b); Convention on Biological Diversity, op cit, Article 18.1; Nairobi Convention, op cit, Article 14;
Convention on Migratory Species, op cit, Article 2(a); World Charter for Nature, op cit, Article 6; OSPAR, op cit, Article 8(1); Interre-
gional framework cooperation agreement between the European Community and the Southern Common Market, op cit, Article
15;Non-legally Binding Instrument on All Types of Forests, op cit, Principle 7(n); Nagoya Protocol, op cit, Article 23; Protocol concern-
ing Protected Areas and Wild Fauna and Flora in the Eastern African Region, op cit, Article 17, 18; SADC Protocol on Energy, op cit,
Article 9.3; Amazon Treaty, op cit, Articles 9, 15; UN Convention to Combat Desertification, (Paris, 14 October 1994) 1954 U.N.T.S. 3
entered into force 26 December 1996, Article 12.

** UN Convention to Combat Desertification, op cit, Article 17(1)(d); Nagoya Protocol, op cit, Article 22(1).

Non-Legally Binding Instrument on all Types of Forests, op cit, Article 7(0).

UN Convention to Combat Desertification, op cit, Article 16(a. iv), Annex Ill Article 5; Treaty on the Conservation and Sustainable
Management of Forest Ecosystems in Central Africa and to Establish the Central African Forests Commission (COMIFAC), op cit, Arti-
cle 1; World Charter for Nature, op cit, Article 6; Protocol concerning Protected Areas and Wild Fauna and Flora in the Eastern African
Region , op cit, Article 16; SPAW Protocol, op cit, Article 17(2), 17(3); SADC Protocol on Energy, op cit, Article 6(1); Protocol on Wildlife
Conservation and Law Enforcement, op cit, Article 8; UNFCCC, op cit, Article 5.

% convention on Biological Diversity, op cit, Article 18(1); Nairobi Convention, op cit, Article 14; Convention on Migratory Species, op
cit, Article 2(a); World Charter for Nature, op cit, Article 6; OSPAR, op cit, Article 8(1); Interregional framework cooperation agree-
ment between the European Community and Mercosur, op cit, Article 15; Non-legally Binding Instrument on All Types of Forests, op
cit, Principle 7(n); Nagoya Protocol, op cit, Article 23; Protocol concerning Protected Areas and Wild Fauna and Flora in the Eastern
African Region, op cit, Articles 17, 18; SADC Protocol on Wildlife Conservation and Law Enforcement, op cit, Article 8; Amazon Treaty,
op cit, Article 9, 15; UN Convention to Combat Desertification, op cit, Article 12.

% convention on Migratory Species, op cit, Article 4.

! Framework Agreement on the Environment of Mercosur, op cit, Article 6; Agreement on the Joint Regulations on Fauna and Flora,
op cit, Article 13; SADC Protocol on Energy, op cit, Article 3(1).

2 UN Convention to Combat Desertification, op cit, Article 4(2)(e); Langkawi Declaration on the Environment (Langkawi 21 October
1989), Principle 8.

“3 UN Convention to Combat Desertification, op cit, Article 10(2)(e).

Convention on Biological Diversity, op cit, Article 12(a); Framework Agreement on the Environment of Mercosur, op cit, Article
6(h).

> Non-Legally Binding Instrument on all Types of Forests, op cit, Article 6(f)(t)(u)(v); Convention No. 169, op cit, Articles 21, 22, 23;
International Tropical Timber Agreement, op cit, paragraphs (q), (r); Convention on Biological Diversity, op cit, Article 8(j), 10; Interre-
gional framework cooperation agreement between the European Community and Mercosur, op cit, Article 17; SADC Protocol on
Wildlife Conservation and Law Enforcement, op cit, Article 7(7)(b).

“¢ Rio Declaration, op cit, Principle 13.

CITES, op cit, Article 3, 4; Lusaka Agreement on Co-operative Enforcement Operations Directed at lllegal Trade in Wild Fauna and
Flora, op cit, Article 4(1); Non-Legally Binding Instrument on all Types of Forests, op cit, Section 6(n); SADC Protocol on Forestry, op
cit, Article 15; SADC Protocol on Wildlife Conservation and Law Enforcement, op cit, Article 4(c), 6(1), 9(1).

“% |nternational Tropical Timber Agreement, op cit, paragraphs (m), (n); Convention No. 169, op cit, Article 7; Convention on Biologi-
cal Diversity, op cit, Article 8(k), 14; Non-Legally Binding Instrument on all Types of Forests, op cit, paragraph (n).

“*Convention on Biological Diversity, op cit, Article 8; Non-Legally Binding Instrument on All Types of Forests, op cit, paragraph (y).
UN Convention to Combat Desertification, op cit, Article 10(4); Protocol of San Salvador, op cit, Article 7(d).

According to UNFCCC Decision 1/CP.16, paragraph 71 (d) country Parties must develop “a system for providing information on how
the safeguards referred to in appendix | to this decision are being addressed and respected throughout the implementation of the
activities referred to in paragraph 70.”

472 UNEP (Nairobi 2005), Compliance Mechanisms Under Selected Multilateral Environmental Agreements, p. 21.

43 UNEP, Compliance Mechanisms Under Selected Multilateral Environmental Agreements op cit p. 29.

United Nations Office of the High Commissioner for Human Rights, Pamphlet Number 4, Minorities and the United Nations Human
Rights Treaty Bodies and Complaint Mechanisms. Online: < >
[Accessed 12 April 2013] p. 1.

> UN Office of the High Commissioner for Human Rights, Pamphlet Number 4, Minorities and the United Nations Human Rights
Treaty Bodies and Complaint Mechanisms, op cit, p.1.

4 UNEP, Compliance Mechanisms Under Selected Multilateral Environmental Agreements, op cit p.31.
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http://www.ospar.org/html_documents/ospar/html/OSPAR_Convention_e_updated_text_2007.pdf
http://www.ospar.org/html_documents/ospar/html/OSPAR_Convention_e_updated_text_2007.pdf
http://www.ospar.org/html_documents/ospar/html/OSPAR_Convention_e_updated_text_2007.pdf
http://www.ohchr.org/Documents/Publications/GuideMinorities4en.pdf

*7 UN Office of the High Commissioner for Human Rights, Pamphlet Number 4, Minorities and the United Nations Human Rights

Treaty Bodies and Complaint Mechanisms op cit p.13.

7% UNEP, Compliance Mechanisms Under Selected Multilateral Environmental Agreements, op cit, p.31.

UN Convention Against Corruption, op cit, Article 63(1).

UNCAC, op cit, Article 63(4)(e).

UNCAC, op cit, Article 63(7).

UNCAC, op cit, Article 13.

The Conference adopted the terms of reference of the Mechanism for the Review of Implementation of the United Nations Conven-
tion against Corruption, and the draft guidelines for governmental experts and the secretariat in the conduct of country reviews and
the draft blueprint for country review reports. COSP 3 Resolution 3/1 - Review mechanism available at

479
480
481
482
483

" UNCAC COSP 3 Resolution 3/1 paragraph 3

UNCAC COSP 3 Resolution 3/1 Annex |, Terms of reference of the Mechanism for the Review of Implementation of the United Na-
tions Convention against Corruption. Part IV Section B paragraph 14.

8 UNCAC, op cit, Article 10.

UNCAC, op cit, Article 10.

UNCAC, op cit, Article 63(6).

UNCAC COSP 3 Resolution 3/1 Annex | op cit Part IV Section B paragraph 15.

UNCAC COSP 1 Resolution 1/2 paragraph 1 called for the Secretariat to prepare a self-assessment checklist to be used as a tool to
facilitate the provision of information on implementation of the Convention. In COSP Resolution 2/1, the COSP requested the Secre-
tariat to explore the option of modifying the self-assessment checklist to create a comprehensive information-gathering tool that could
serve as a useful starting point for collecting implementation information in any future reviews. This has resulted in the development of
a computer application where State Parties under review can report on their compliance with the Convention. The Comprehensive
Self-Assessment Checklist on the Implementation of the United Nations Convention Against Corruption tool is available at

485

487
488
489
490

! The full checklist can only be accessed by downloading the application. However an indicative list of questions for assessment can be

found at

2 |CCPR, op cit, Article 28.

ICCPR, op cit, Article 40.

UN Office of the High Commissioner for Human Rights, Pamphlet Number 4, Minorities and the United Nations Human Rights
Treaty Bodies and Complaint Mechanisms op cit p.2.

% International Covenant on Civil and Political Rights, op cit, Article 40(1)(a).

% Overview of the working methods of the Human Rights Committee, section II: Guidelines for reporting by State Parties available at:

493
494

7 CCPR/C/19/Rev.1.

% CCPR/C/5/Rev.2.

49 Annex VIl to the Committee's 1998 report to the General Assembly (A/53/40).

*® CCPR/C/66/GUI/Rev.2.

**'United Nations International Human Rights Instruments (June 2006) Harmonized Guidelines on Reporting Under the International
Human Rights Treaties, Including Guidelines on a Core Document and Treaty-Specific Documents HRI/GEN/2/Rev.6 online:
< > [Accessed 13 April 2013].

% UN Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit, p.2.

The Guidelines do not require detailed historical narratives; it is sufficient to provide a concise account of key historical facts where
these are necessary to assist the treaty bodies in understanding the context of the State's implementation of the treaties. UN Harmo-
nized Guidelines on Reporting Under the International Human Rights Treaties, op cit p.8.

** Including the type of government, the electoral system, and the organization of the executive, legislative and judicial organs, infor-
mation about any systems of customary or religious law that may exist in the State as well as information on the administration of jus-
tice (crime figures, information indicating the profile of perpetrators and victims of crime and sentences passed and carried out). UN
Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit p.9.

*% |ncluding information on their ratification of the main international human rights instruments, their reservations and declarations in
relation to these treaties as well as any derogations, restrictions or limitations they may have. UN Harmonized Guidelines on Reporting
Under the International Human Rights Treaties, op cit p.10.

% \Whether human rights treaties have been incorporated into the national legal system; (a) which judicial, administrative or other
authorities have competence affecting human rights matters and the extent of such competence; (b) whether the provisions of the
various human rights instruments can be, and have been, invoked before, or directly enforced by, the courts, other tribunals or admin-
istrative authorities; (c) what remedies are available to an individual who claims that any of his or her rights have been violated, and
whether any systems of reparation, compensation and rehabilitation exist for victims; (d) whether any institutions or national machin-
ery exist with responsibility for overseeing the implementation of human rights, the mandate of such institutions, the human and fi-
nancial resources available to them, and whether policies and mechanisms for gender mainstreaming and corrective measures exist;
(e) Whether the State accepts the jurisdiction of any regional human rights court or other mechanism and, if so, the nature and pro-
gress of any recent or pending cases. UN Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit
p.11.

%07 Including information on the national and regional parliaments and assemblies, national human rights institutions, extent to which
each of the international human rights instruments to which the State is party have been translated, published and disseminated

503

160


http://www.unodc.org/unodc/en/treaties/CAC/CAC-COSP-session3-resolutions.html
http://www.unodc.org/unodc/en/treaties/CAC/self-assessment.html
http://persmin.gov.in/DOPT/EOI_Revised/Annexure%204colly_Sample_Question_flow.pdf
http://www2.ohchr.org/english/bodies/hrc/workingmethods.htm#a2a
http://www.fokuskvinner.no/PageFiles/3379/harmonizedguidelines-2006.pdf

within the country, on measures taken to ensure adequate education and training in human rights for those with responsibilities for the
implementation of the law, on measures taken to promote respect for human rights through education and training amongst others.
UN Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit p.12.

*% |ncluding on (a) The existence of a national coordinating structure for reporting under the treaties; (b) Participation of departments,
institutions and officials at national, regional and local levels of governance and, where appropriate, at federal and provincial levels; (c)
Whether reports are made available to or examined by the national legislature prior to submission to the treaty monitoring bodies
amongst others. UN Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit p.13.

*® Including general information on the implementation of its obligations to guarantee equality before the law and equal protection of
the law for everyone within their jurisdiction, in accordance with the relevant international human rights instruments, including infor-
mation on the legal and institutional structures. UN Harmonized Guidelines on Reporting Under the International Human Rights Trea-
ties. op cit p.14.

> UN Harmonized Guidelines on Reporting Under the International Human Rights Treaties, op cit p.15.

/CCPR.C.66.GUl.Rev.2. available at

511

*12 Consolidated Guidelines for State reports under the International Covenant on Civil and Political Rights, op cit, p.3.

Overview of the working methods of the Human Rights Committee, section II: Guidelines for reporting by State Parties, op cit.
Optional Protocol to the ICCPR, op cit, Article 1.
Optional Protocol to the ICCPR, op cit, Article 2.
According to Article 3 the Committee considers inadmissible “any communication under the present Protocol which is anonymous, or
which it considers to be an abuse of the right of submission of such communications or to be incompatible with the provisions of the
Covenant.” For more details on the Procedure under the Optional Protocol to the International Covenant on Civil and Political Rights
see
17 Optional Protocol to the ICCPR, op cit, Article 4(2).
> procedure under the Optional Protocol to the International Covenant on Civil and Political Rights, op cit.
>% Which includes reporting obligations and a grievance mechanism.
See section on UNFCCC REDD+ Safeguard (c) in Part | of this guide.
CSICH, op cit, Article 5.
CSICH, op cit, Article 7(a).
>2 CSICH, op cit, Article 7(f).
>4 CSICH, op cit, Article 16.
CSICH, op cit, Article 17(1).
CSICH, op cit, Article 30.
CSICH, op cit, Article 12.
CSICH, op cit, Article 29.
Instructions for completing form ICH-10 for examination in 2014 available at
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>3 Resolution 2.GA 5 ITH/08/2.GA/CONF.202/Resolutions; although the Operational Directives have been updated during subsequent

General Assembly meetings (Resolution 3.GA 5 |ITH/10/3.GA/CONF.201/Resolutions Rev and Resolution 4.GA 5
ITH/12/4.GA/Resolutions), these modifications are mainly procedural in nature and do not substantially affect requirements identified
above.

>3! Once they have identified the elements that they want to include on the Lists, Parties submit them to the Committee as per Article
17 for inclusion on the central lists.

>3 Operational Directives for the Implementation of the Convention for the Safeguarding of the Intangible Cultural Heritage Chapter 1:
Safeguarding Intangible Cultural Heritage section 1.1.

>3 For guidance on drafting the Urgent Safeguarding List see the Operational Directives op cit Chapter 1 section 1.2.

See ICH-10 form for periodic reports available at

Handbook for ILO tripartite constituents Understanding the Indigenous and Tribal People’s Convention 1989 (No. 169), op cit, p.11
Handbook for ILO tripartite constituents Understanding the Indigenous and Tribal People’s Convention 1989 (No. 169), op cit, p.7.
The ILO was created in 1919, as part of the Treaty of Versailles that ended World War I. Its Constitution was drafted between Janu-
ary and April 1919 by the Labour Commission set up by the Peace Conference. The original text of the ILO Constitution, established in
1919, has been modified by the amendment of 1922 which entered into force on 4 June 1934; the Instrument of Amendment of 1945
which entered into force on 26 September 1946; the Instrument of Amendment of 1946 which entered into force on 20 April 1948; the
Instrument of Amendment of 1953 which entered into force on 20 May 1954; the Instrument of Amendment of 1962 which entered

into force on 22 May 1963; and the Instrument of Amendment of 1972 which entered into force on 1 November 1974.
538

534
535
536
537

> Anaya, S., J., (2004).Indigenous Peoples in International Law, Second Edition, Oxford University Press, p. 226.

Anaya, S., J., Indigenous Peoples in International Law, op cit p. 226

According to Article 7 of the Standing Orders of the International Labour Conference (Standing Orders) the ILCCR is established by
the General Conference of Representatives of the Members.

2 Anaya, S., J., Indigenous Peoples in International Law, op cit, p. 226.

ILO Constitution, op cit, Articles 3 and 23.

ILO Constitution, op cit, Article 22

International Labour Organisation (2009) Indigenous and Tribal Peoples’ Rights in Practice, A guide to ILO Convention No. 169, op cit,
p.179.
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http://www.ecmi.de/fileadmin/doc/Implementing_Human_Rights/English/Reporting/UN%20Conventions/Guidelines/ICCPR.pdf
http://www2.ohchr.org/english/bodies/petitions/individual.htm#case
http://www.unesco.org/culture/ich/index.php?lg=en&pg=00460
http://www.unesco.org/culture/ich/index.php?lg=en&pg=00460
http://www.ilo.org/global/about-the-ilo/who-we-are/tripartite-constituents/lang--en/index.htm

> ILO Constitution, op cit, Article 23.

ILO Constitution, op cit, Article 24.
Available at
For a list of requirements article by article, see the Report Form at

547
548
549

>0 guide to ILO Convention No. 169 op cit p.178.

A guide to ILO Convention No. 169 op cit p.179.

Anaya, S., J., Indigenous Peoples in International Law, op cit p.250.

ILO Constitution, op cit, Article 24.

Adopted by the Governing Body at its 57th Session (8 April 1932), modified at its 82nd Session (5 February 1938), 212th Session (7
March 1980), and 291st Session (18 November 2004) available at

551
552
553
554

> Handbook for ILO tripartite constituents Understanding the Indigenous and Tribal People’s Convention 1989 (No. 169) (2013) op cit

p. 9.
3% See the case of the Sami Parliament’s complaint against the government of Norway in relation to legislation that affected the recog-
nition of collective lands. A guide to ILO Convention No. 169, op cit p.180.

>’Article 1 of the Standing Orders concerning the procedure for the examination of representations under articles 24 and 25 of the
Constitution of the International Labour Organization, op cit.

>%8 According to the criteria set out in Article 2 of the Standing Orders.

Article 3 of the Standing Orders.

ILO Constitution, op cit, Article 26(5).

ILO Constitution, op cit, Article 26(1).

ILO Constitution, op cit, Article 26(4).

Anaya, S., J., Indigenous Peoples in International Law, op cit p 249; See also ILO Constitution, Article 27.

ILO Constitution, op cit, Articles 28-29.

ILO Constitution, op cit, Article 29(2).

ILO Constitution, op cit, Articles 30-31.

ILO Constitution, op cit, Article 33.

Including The Convention on Wetlands; the World Heritage Convention; the Convention on International Trade in Endangered Spe-
cies of Wild Fauna and Flora; the Convention on Migratory Species and the International Treaty on Plant Genetic Resources for Food
and Agriculture.

> Article 1 of the Convention on Biological Diversity states its objective as being: “the conservation of biological diversity, the sustain-
able use of its components and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources.”

*’°CBD COP 2 Decision II/17 Annex available at

CBD COP 2 Decision 11/17 Annex, op cit.

2. cBD COP 5 Decision V/19 available at endorsed the format contained in annex | of the
note by the Executive Secretary on national reporting (UNEP/CBD/COP/5/13/Add.2) as the recommended format.

*”> CBD COP 6 Decision VI/25 Annexes | and Il available at

57 CBD COP 7 Decision VII/25 available at endorsed the format for the third national report,
as contained in the annex to the note by the Executive Secretary on guidelines for the third national report
(UNEP/CBD/COP/7/17/Add.2).

%> CBD COP 8 Decision VIII/14 available at Welcomed the draft guidelines for the fourth
national report (UNEP/CBD/COP/8/24, annex) as a significant improvement over the guidelines for the third national report and re-
quested the Executive Secretary to further improve the guidelines in line with the guidance provided by the Ad Hoc Open-ended Work-
ing Group on Review of Implementation of the Convention and to make the finalized guidelines available to Parties by the end of July
2006.

*’® CBD COP 10 Decision X/10 and Annex available at

Parties are expected to report on national implementation of the Convention in narrative form, where appropriate, structured as
substantive and concise answers to a number of key questions. In addition, Parties are encouraged to complement narrative reporting
with any tables, charts, figures, graphics and indicators that might help support or better communicate the information presented. A
resource manual with detailed suggestions for each part of the report will include some suggested tables or matrices, charts, figures,
and indicators for use by Parties. Parties are also invited to contact the Secretariat for any clarification on the use of the guidelines or
the preparation of the fifth national report. COP 10 Decision X/10 op cit Annex paragraphs 6 and 8.

>7 For the full guidance see CBD COP 10 Decision X/10 Annex Part I.

For the full guidance see CBD COP 10 Decision X/10 Annex Part Il.

For the full guidance see CBD COP 10 Decision X/10 Annex Part II.

CBD COP 10 Decision X/10 op cit Annex paragraph 9.

CBD COP 10 Decision X/10 op cit Annex paragraph 9.

CITES, op cit, Article 4(3).

CITES, op cit, Article 19.

Article 2 of CITES states that Appendix Il contains “(a) All species which although not necessarily now threatened with extinction
may become so unless trade in specimens of such species is subject to strict regulation in order to avoid utilization incompatible with
their survival; and (b) other species which must be subject to regulation in order that trade in specimens of certain species referred to
in sub-paragraph (a) of this paragraph may be brought under effective control.”
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http://pro169.org/res/materials/en/convention169/Report%20form%20169.pdf
http://pro169.org/res/materials/en/convention169/Report%20form%20169.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/meetingdocument/wcm_041899.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/meetingdocument/wcm_041899.pdf
http://www.cbd.int/decision/cop/?id=7090
http://www.cbd.int/decision/cop/?id=7161
http://www.cbd.int/decision/cop/?id=7161
http://www.cbd.int/decision/cop/?id=7762
http://www.cbd.int/decision/cop/?id=11028
http://www.cbd.int/decision/cop/?id=12276

586

CITES Article 4(3).

CITES, op cit, Article 12, section 1.

TRAFFIC is an international wildlife trade monitoring network that was founded in 1976 as a joint programme between the WWF
and IUCN-The World Conservation Union. It works cooperatively with the CITES Secretariat in implementing the Convention, its mission
being to ensure that wildlife trade does not threaten nature conservation see http://www.traffic.org/about/what is.html

% Reeves, R., (2002), Policing International Trade in Endangered Species: the CITES Treaty and Compliance, Earthscan Publications,
London, p.69.

* CITES, Resolution Conf. 11.17.

CITES, op cit, Article 8, sections 6 and 7.

CITES, op cit, Article 8, section 7.

CITES, op cit, Article 8, section 7(b).

See guidelines for the preparation and submission of annual reports which were endorsed during CITES COP 11 by Resolution Conf.
11.17 Amended at the 12th, 13th and 14th meetings of the Conference of the Parties, and corrected by the Secretariat following the
15th meeting. http://www.cites.org/eng/res/11/11-17R14C15.php see the Guidelines for the preparation and submission of CITES
annual reports available at http://www.cites.org/eng/notif/2011/E019A. pdf

*% Biennial report format as provided by Notification No. 2005/035, endorsed by the COP in Resolution Conf. 11.17 available at
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594

% CITES COP 14 Resolution Conf. 14.3 CITES Compliance Procedures, Annex, paragraph 15 available at
>7 CITES COP 14 Resolution Conf. 14.3 CITES Compliance Procedures, op cit Annex, paragraph 18.
CITIES, op cit, Article 13.

598

3% (amended at the 13, 14 and 15 COPs).

UNEP, Compliance Mechanisms Under Selected Multilateral Environmental Agreements, op cit, p.41.
%9 Reeves, R., Policing International Trade in Endangered Species: the CITES Treaty and Compliance, Earthscan Publications, London,
2002, p.93 also see CITES COP 14 Resolution Conf. 14.3 CITES Compliance Procedures, op cit Annex paragraphs 29, 30.

600

%3 FAO, Submission to the UNFCCC Secretariat on issues identified in decision 1/CP.16, paragraph 72 and appendix II, in answer to the

invitation of paragraph 5 of draft conclusions UNFCCC/SBSTA/2011/L.25 [2012]: “Direct drivers of deforestation include conversion to
agriculture, infrastructure expansion and mining, among others. Direct drivers of forest degradation include i.e. long-term overharvest-
ing of forest products (including unsustainable fuel wood harvest), poor harvesting practices and overgrazing. Underlying drivers in-
clude range of political, cultural and socio-economic factors, including unsound policies, weak governance and lack of law enforcement,
landlessness and unclear allocation of rights, rural poverty, lack of investment and financial resources, population growth and migra-
tion, and civil conflict.”

%% Our understanding of a participatory discussion equates to the full and effective participation of relevant stakeholders, as analysed
in the section on UNFCCC Safeguard (d).
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